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THE HARTER ACT. 


T is nearly ten years since Congress by a statute commonly 
known as the Harter Act! made a fundamental change in the 
obligation of carriers by sea. The act has been the subject of 
many adjudications in the federal courts, and it is now possible 
with a fair degree of certainty to state its most important effects, 


and to define the limits of the changes it has made. It is remark- 
able both in substance and in form. While its results have caused 


1 2 Supp. Rev. St., p. 81; 27 U.S. St., p. 445. 

AN ACT relating to navigation of vessels, bills of lading, and to certain obligations, 

duties, and rights in connection with the carriage of property. 

Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That it shall not be lawful for the manager, agent, 
master, or owner of any vessel transporting merchandise or property from or between 
ports of the United States and foreign ports to insert in any bill of lading or shipping 
document any clause, covenant, or agreement whereby it, he, or they shall be relieved 
from liability for loss or damage arising from negligence, fault, or failure in proper 
loading, stowage, custody, care, or proper delivery of any and all lawful merchandise 
or property committed to its or their charge. Any and all words or clauses of such 
import inserted in bills of lading or shipping receipts shall be null and void and of 
no effect. 

Src. 2. That it shall not be lawful for any vessel transporting merchandise or 
property from or between ports of the United States of America and foreign ports, 
her owner, master, agent, or manager, to insert in any bill of lading or shipping docu- 
ment any covenant or agreement whereby the obligations of the owner or owners of 
said vessel to exercise due diligence, properly equip, man, provision, and outfit said 
vessel, and to make said vessel seaworthy and capable of performing her intended 
voyage, or whereby the obligations of the master, officers, agents, or servants to 
carefully handle and stow her cargo and to care for and properly deliver same, shall 
in any wise be lessened, weakened, or avoided. 
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it to be described as “ a novelty in maritime legislation,” its word- 
ing has led to its characterization as “inscrutable.” Strangely 
enough, it exonerates the carrier, in many cases, from liability 
for neglect of servants, and yet leaves him, for the most part, 
under his former strict responsibility for accidental loss. Actions 
for cargo damage now sometimes present the curious spectacle of 
a defendant trying to prove that the loss happened by his fault, 
and a plaintiff insisting that it was wholly an accident. In such a 
contest the defendant often has an advantage. 


Sec. 3. That if the owner of any vessel transporting merchandise or property to or 
from any port in the United States of America shall exercise due diligence to make 
the said vessel in all respects seaworthy and properly manned, equipped, and supplied, 
neither the vessel, her owner or owners, agent, or charterers shall become or be held 
responsible for damage or loss resulting from faults or errors in navigation or in the 
management of said vessel, nor shall the vessel, her owner or owners, charterers, agent, 
or master be held liable for losses arising from dangers of the sea or other navigable 
waters, acts of God, or public enemies, or the inherent defect, quality, or vice of the 
thing carried, or from insufficiency of package, or seizure under legal process, or for 
loss resulting from any act or omission of the shipper or owner of the goods, his agent 
or representative, or from saving or attempting to save life or property at sea, or from 
any deviation in rendering such service. 

Src. 4. That it shall be the duty of the owner or owners, masters or agent of any 
vessel transporting merchandise or property from or between ports of the United 
States and foreign ports to issue to shippers of any lawful merchandise a bill of lading, 
or shipping document, stating, among other things, the marks necessary for identifi- 
cation, number of packages, or quantity, stating whether it be carrier’s or shipper’s 
weight, and apparent order or condition of such merchandise or property delivered 
to and received by the owner, master, or agent of the vessel for transportation, and 
such document shall be prima facie evidence of the receipt of the merchandise therein 
described. 

Src. 5. That for a violation of any of the provisions of this act the agent, owner, 
or master of the vessel guilty of such violation, and who refuses to issue on demand 
the bill of lading herein provided for, shall be liable to a fine not exceeding two 
thousand dollars. The amount of the fine and costs for such violation shall be a 
lien upon the vessel, whose agent, owner, or master is guilty of such violation, and 
such vessel may be libeled therefor in any district court of the United States, within 
whose jurisdiction the vessel may be found. One-half of such penalty shall go to 
the party injured by such violation and the remainder to the Government of the 
United States. 

Src. 6. That this act shall not be held to modify or repeal sections forty-two 
hundred and eighty-one, forty-two hundred and eighty-two, and forty-two hundred 
and eighty-three of the Revised Statutes of the United States, or any other statute 
defining the liability of vessels, their owners, or representatives. 

Src. 7. Sections one and four of this act shall not apply to the transportation of 
live animals. 

Src. 8. That this act shall take effect from and after the first day of July, eighteen 
hundred and ninety-three. 


Approved, February 13, 1893. 


| 
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The modifications which the bill underwent in its passage 
through Congress are significant, and throw some light upon its 
structure. Its main purpose, as was said in debate, was to break 
up the practice by which owners of ships engaged in foreign trade 
inserted in bills of lading clauses which purported to relieve them 
from liability for injuries due to neglect of agents. Such clauses, 
though held invalid in the federal courts, in the case of common 
carriers at least, were enforced in countries to which the vessels 
were bound, as well as in the courts of some states; and, in any 
case, a shipper finding such a clause in his bill of lading might 
suppose it valid. The bill! accordingly declared unlawful the 
insertion of such clauses, or of any clause impairing the shipowner’s 
obiigation to make his vessel seaworthy. As if by way of com- 
pensation, it then provided that if the vessel was seaworthy, there 
should be no liability for error of judgment in her navigation or 
management, if she were navigated with due care. But in the : 
form in which the bill was passed, its prohibitions were consider- 
ably cut down, and its exemptions were greatly extended. The 
exemptions were made applicable to vessels engaged in domestic 
as well as to those engaged in foreign trade, and gave relief from 
the consequences of fault in navigation or management of the 
ship as well as from the consequences of error in judgment. At 
the same time the right to exemption was made to depend, not 
on seaworthiness, but on the exercise by the owner of due diligence 
to make seaworthy. 


AGREEMENTS RELATING TO NEGLIGENCE. 


Sections one and two of the Harter Act declare unlawful agree- 
ments in a contract for the carriage by water of goods to be 
exported from or.imported into the United States, which purport 
to relieve the carrier from liability for negligence of agents 
generally, or for negligence in the loading, stowage, custody, 
care, or proper delivery of cargo, or for negligence in equipping, 
manning, provisioning, outfitting, or otherwise making the vessel 
seaworthy. It seems to follow that such agreements are unen- 
forcible, not only in the federal courts, but in the courts of 
all the states, whether the vessel be a common carrier or a 
private carrier. It is not necessary that the agreement specify 
negligence. If it appears from its terms that it may cover a case 


1 P. R. 9176. 
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of negligence, it is unenforcible as applied to such a case. 
Otherwise the statute might be evaded by changing the language 
of the agreement and broadening its scope. The sections apply 
to a contract made in a foreign country, so far as to render it un- 
enforcible here. It makes no difference that the stipulation is 
valid in the country where it was made, or where the goods are 
to be delivered; for though it may in some cases be the law of 
the United States that the rights of parties to a contract should 
be determined by the application of the rules of law prevailing 
where the contract was made, or was to be performed, there can 
be no application of foreign law where a domestic statute pre- 
scribes the rule to be applied.2— And it does not matter that 
the exemption is only conditional (at least if it is of the kind 
mentioned in section two), and that the shipper by performing 
the condition can easily prevent its taking effect. For section 
two declares unlawful all stipulations by which the duty to take 
care, in the respects therein enumerated, “shall in any wise be 
lessened, weakened, or avoided.” Consequently an agreement 
that a carrier shall not be liable for goods, unless their value is 
stated in the bill of lading, is void as applied to a loss due to 


negligence in stowage and delivery, because it weakens or lessens 
the obligation to take due care which exists whether the value 
is mentioned in the bill of lading or not. But the act does not 
affect a stipulation limiting liability to an amount fairly agreed 
upon as the value of the goods,‘ for such a stipulation does not 
attempt to alter the legal relation of the parties. It only settles 
a question of fact. 


SCOPE OF THE EXEMPTIONS. 


The section which has oftenest brought the Harter Act before 
the courts is section three. This section provides that if the owner 
has exercised due diligence to make his vessel “ in all respects 
seaworthy and properly manned, equipped, and supplied,” neither 
owner, vessel, nor charterer shall be held “‘ responsible for damage 
or loss resulting from faults or errors in navigation or in the man- 
agement of said vessel,” nor for losses arising from other enumer- 


1 Calderon v. Atlas Steamship Co., 170 U. S. 272. 
2 Knott v. Botany Mills, 179 U. S. 69. 

8 Calderon v. Atlas Steamship Co., 170 U. S. 272. 
* Ibid. 
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ated causes, including dangers of the sea. For many of these 
causes, however, the carrier was not liable even before the act. 

The section, literally interpreted, would be revolutionary. It 
would practically wipe out the law of marine collision. But it must 
be construed in connection with the other sections of the act, and 
confined to the subject with which the rest of the act is concerned, 
— the responsibility of a carrier to the owner of the cargo he car- 
ries for damage to such cargo. Accordingly it has been said that 
the act “ merely gives a statutory bill of lading.”* It does not 
relieve a shipowner from liability for damage to another vessel 
with which his ship collides through fault in navigation? Nor for 
damage to cargo on the other vessel.? And as, in terms, it applies 
only to vessels that carry “ merchandise or property,” so it applies 
only to the property that such vessels carry and does not relieve 
the owner from liability for injuries to passengers.* 

It has also been held that the act does not apply to injury to 
passengers’ baggage; °® but it is worth noting that in The Kensing- 
ton® the Supreme Court of the United States went a long way 
around in order to avoid deciding this question. 

The exemptions of the act are of broader application than its 
prohibitions, They are not confined to foreign, nor even to inter- 
state commerce, but apply wherever goods enter or leave a port 
of the United States. They apply even to vessels which run ex- 
clusively between ports of the same state.’ Foreign as well as 
domestic vessels are entitled to their benefits, even though the 
contract of carriage is made in a foreign country.’ 


FAULTS OR ERRORS IN NAVIGATION OR IN MANAGEMENT. 


The most important of the exemptions is that which relates 
to damage resulting from fault or error in navigation or in the 


1 Putnam, J., in The Chattahoochee, 74 Fed. Rep. 899 (C. C. A.). 
2 The Delaware, 161 U. S. 459. 
8 The Chattahoochee, 173 U. S. 540, 555. 
* The Rosedale, 88 Fed. Rep. 324; Moses v. Hamburg-American Packet Co., 
88 Fed. Rep. 329; /» re California Navigation and Improvement Co., 110 Fed. Rep. 
678. 
5 The Rosedale, supra ; J re California Navigation and Improvement Co, supra. 
§ 183 U. S. 263. 
7 In re Piper Aden Goodall Co., 86 Fed. Rep. 670. 
8 The Silvia, 171 U. S. 462; The Chattahoochee, 173 U. S. 540; per Mr. Justice 
Brown at pp. 550-51. 
® Knott v. Botany Mills, 179 U.S. 69, semble. 
II 
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management of the vessel. The word “ fault” imports negligence ; 
“error” covers a mistake of judgment that does not amount to 
negligence! 

What is included under navigation or the management of the 
vessel? This has been discussed in many cases. It is to be noted 
that the relief which the Harter Act grants in respect to fault 
in management of the vessel is preceded by a prohibition against 
contracting for relief from fault in “the loading, stowage, custody, 
care, or proper delivery” of cargo. Hence it is generally assumed 
that the two classes of fault are mutually exclusive, so that nothing 
is fault in the management of the vessel, which is fault in stowage 
or care of cargo. No doubt this is true; and yet, in determining 
whether a fault is within the exempted class, it is as important to 
consider whether it is not management of the vessel, as whether it 
is care of cargo. Management is at least as specific as care, and 
the question at issue is whether the fault is a fault of management. 
Yet it is generally inexactly stated as being the question whether 
the fault is in stowage or care of cargo; and cases are sometimes 
decided against the vessel, because the fault seems to be a failure 
in care of cargo, without a considered determination that it is not 
a fault in management.? The object of the navigation of the vessel 
is the safe transportation of her cargo. The exemption of fault in 
management or navigation relates, as has been said, to liability for 
damage to cargo. But so far as concerns such liability, every 
fault in navigation or in management is a fault simply because it is 
likely to interfere with the safe transportation of the cargo. In 
some sense, then, every such fault is a fault in care of cargo, and 
cases may arise in which it is hard to tell whether the fault which 
has caused the loss is a fault in management of vessel, for the con- 
sequences of which the carrier is relieved, or is a fault in care of 
cargo, from the consequences of which he is forbidden to exonerate 
himself even by agreement. 

It is clear that a wrong manceuvre leading to collision is a fault 


1 The Guadeloupe, 92 Fed. Rep. 670. In The Manitoba, 104 Fed. Rep. 145, 154, it 
was said that “running upon an unknown or uncharted reef would be error in naviga- 
tion through ignorance though not a fault.” But error usually implies unwise choice, 
or error of judgment. When danger is unsuspected there is no room for choice. 
There can be no error of judgment where there is no exercise of judgment. If all 
damage which might have been averted by a different handling of the ship is to be 
treated as the result of “error,” the exemption will cover most cases of accidental loss. 

2 See The Manitoba, 104 Fed. Rep. 145 158; and Knott v. Botany Mills, 179 
U. S. 65 
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or error in navigation or management within the act.! So is the 
negligent selection, at a port of call, of an improper anchorage.? 
So, it seems, is negligent failure to send a lookout forward when it 
leads to a collision. And so is failure to close a port upon the 
approach of rough weather, though the damage to be feared is 
injury to cargo, not to ship. “In such a case, Mr. Justice Gray, 
for the court, said of the words “ navigation and management”: 


“They might not include stowage of cargo not affecting the fitness of 
the ship to carry her cargo. But they do include, at the least, the control, 
during the voyage, of everything with which the vessel is equipped for the 
purpose of protecting her and her cargo against the inroad of the seas.” 


The same principle of distinction is recognized in the English’ 
cases of The Glenlochil,® and The Rodney,’ in which the bills of 
lading “incorporated” the Harter Act. In The Glenlochil, the 
negligence occurred in filling a ballast tank at the port of desti- 
nation in order to stiffen the ship, after her cargo had been partly 
unloaded. Sir F. H. Jeune, holding the owner exempted, said ® 
that the exemption covers “ not direct want of care in respect of 
the cargo,” but fault “ primarily connected with the navigation 
or management of the vessel, and not with the cargo”; and drew 
the line of demarcation® between “want of care of cargo, and 
want of care of vessel indirectly affecting the cargo.” In The 
Rodney, a boatswain, in clearing out for his own convenience a 
stopped pipe which served to drain the quarters of the crew, neg- 
ligently knocked a hole in it which admitted water to cargo below. 
Sir F. H. Jeune considered that the carrier was not responsible, 
for the reason, that the act which caused the damage was done 
“in keeping the vessel in her proper condition”; and Gorell 
Barnes, J., placed the decision on the ground that it was “im- 
proper handling of the ship as a ship which affects the safety of 
the cargo.” 1° 


1 The Albert Dumois, 177 U. S. 240. 2 The Etona, 64 Fed. Rep. 880. 
8 The Rosedale, 88 Fed. Rep. 324, 328. * The Silvia, 171 U. S. 462. 

5 It has been held in District Courts that the words do not include stowage even 
when it does affect the fitness of the ship to carry her cargo. The Whitlieburn, 89 
Fed. Rep. 526; The Oneida, 108 Fed. Rep. 87. 

6 [1896] P. 10. T [1900] P. 112, 

8 [1896] P. 10, at p. 15. 9 Ibid. at p. 16. 

19 [1900] P. 112, at p. 117. In Rowson w. Atlantic Transport Co., 19 T. L. Rep. 67 
(K. B. D., Nov. 19, 1902), the negligent working of a ship’s refrigerating apparatus 
causing damage to cargo was held to be a fault or error in management of the vessel 
within the provision of the Harter Act. 
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In accordance with this principle, it is held that the improper 
using, or testing, or failure to test, pumps, valves, sluices, or sound- 
ing-pipes during the voyage is a fault in management although 
the sole likelihood of damage is to cargo! And it is a fault in 
management though it occurs after the voyage is over, and some 
cargo has been discharged.” 

On the other hand, it had been held in England, before the 
Harter Act went into effect, that insecure stowage was not a 
“fault in navigation or management of the vessel” within the 
exceptions of a bill of lading,? and it clearly is not such within 
the Harter Act It also seems clear that where a ship takes 
cargo for several ports, neither a failure to take care that the 
cargo for each port is so stowed that it will be found on arrival, 
nor a failure to look at the manifest on arrival to see what cargo 
is on board, is a fault in navigation or management, since such 
fault pertains more directly to stowage and delivery of cargo.® 

It is hard to state in general language, what will constitute 
direct want of care of cargo, as distinguished from want of care 
of ship indirectly affecting cargo; but the distinction may be 
illustrated by the decisions. For example, where the lightening 
of the vessel by discharge of cargo at an intermediate port pro- 
duced a trim which was likely to damage and did damage hides 
loaded and stowed at a prior port, by causing drainage to run 
upon them from sugar also loaded and stowed at a prior port, it 
was held that this was not a fault in management, because it was 
a fault in loading or stowage, and that the ship was liable for the 
consequences. It is worth noting that here the original stowage 
was proper and that the subsequent carelessness, though it con- 
sisted in a failure to preserve the vessel’s trim by filling or emptying 
ballast-tanks, was considered to be a failure to take care to main- 
tain a condition of proper stowage. Where the damaged cargo is 
originally properly stowed, but other cargo loaded at an intermedi- 
ate port is so placed in the vessel as to make her unstable, so 


1 The Mexican Prince, 82 Fed. Rep. 484; The British King, 89 Fed. Rep. 872; 
affirmed 92 Fed. Rep. 1018; The Sandfield, 92 Fed. Rep. 663; The Ontario, 106 Fed. 
Rep. 146; The Merida, 107 Fed. Rep. 146; The Rodney [1900], P. 112. 

2 The Glenlochil [1896], P. 10. 

8 The Ferro [1893], P. 38. 

4 The Frey, 92 Fed. Rep. 667 ; The Palmas, 108 Fed. Rep. 87; The Mississippi, 113 
Fed. Rep. 985. 

5 Calderon v. Atlas Steamship Co., 170 U. S. 272. 

6 Knott v. Botany Mills, 179 U. S. 69. 
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that she has to put intg a port of distress for her own safety, as 
well as for safety of cargo, it has been held that the case is not 
within the exemption of fault.in management.’ So, too, an omis- 
sion before the vessel sails to provide ballast necessary because 
of the way she is loaded, has been held to be, in effect, a fault in 
loading, and so not a fault in management.” 


DILIGENCE TO MAKE SEAWORTHY. 


The Harter Act does not, in terms, grant its exemptions abso- 
lutely. It says that “if the owner . . . shall exercise due diligence 
to make the said vessel in all respects seaworthy and properly 
manned, equipped, and supplied,” he shall not be responsible for 
damage resulting from the causes enumerated. What is the effect 
of the condition? 

In the first place it is settled that it requires more for its fulfill- 
ment than personal diligence on the part of the owner. The 
diligence exacted is diligence in the preparation of the vessel 
for sea, whether the work of preparation is performed by the 
owner in person or by his agents,® and no doubt, even if it is 
turned over to contractors, who are not agents. 

At first sight, it seems as if there were no rational connection 
between the exemption granted and the condition attached to it. 
To say that if a man has exercised due diligence to make his 
vessel seaworthy, he shall not be responsible for the fault of the 
sailors in sailing her, seems much like saying that if a man has 
used care in selecting his cook, he shall not be liable for reckless 
driving of his coachman. The seeming incongruity has served in 
part as foundation for the argument that the proviso means that 
where there has been care to make seaworthy, there shall be no 
liability for damage due to unseaworthiness; that it reduces the 
warranty of seaworthiness to a warranty of diligence to make 
seaworthy; and that the risk of loss from latent defect, existing 
at the beginning of the voyage, rests on the shipper. In one of 
the earlier cases, the court expressed its conviction that such was 


1 The Oneida, 108 Fed. Rep. 87. 

2 The Whitlieburn, 89 Fed. Rep. 526. 

$ International Navigation Co. v. Farr and Bailey Mfg. Co., 181 U. S. 218; The 
Niagara, 84 Fed. Rep. 902; The Phoenicia, go Fed. Rep. 117; The Manitoba, 104 Fed. 
Rep. 145, 159; The Oneida, 108 Fed. Rep. 886; Nord-deutscher Lloyd v. Insurance 
Co. of North America, 110 Fed. Rep. 420, 425; Dobell v. Steamship Rossmore Co., 
Ltd. [1895] 2 Q. B. 408. The Jane Grey, 99 Fed. Rep. 582, is contra. 
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the design of the statute.’ But the Supreme Court of the United 
States has held in the case of The Carib Prince ? that the act does 
not relieve from the duty of furnishing a seaworthy vessel, and 
that for damage solely caused by a latent defect, in existence 
when the voyage began, the carrier is liable, in spite of having 
used due care. Mr. Justice Brown (dissenting upon another point) 
said: ® 


“While it is possible that the framers of this act may have intended to 
exonerate ships from the consequences of unseaworthiness where due dili- 
gence has been used to make them seaworthy, it must be conceded that the 
language of the third section does not express such intent . . .” 


If the proviso has no effect upon loss to which unseaworthiness 
contributes, what effect has it? Suppose the owner fails to have 
his vessel periodically examined to see if she needs repairs, but by 
good luck no repairs are needed, and she is seaworthy. He has 
none the less failed to use diligence to make her so, and it might 
be contended that he is not entitled to exemption if, by fault in 
navigation, she runs aground. But the proviso is not so interpreted. 
If the vessel is in fact seaworthy, the owner is exempt. In the 


words of Mr. Justice Brown, speaking for the majority of the Su- 
preme Court: ® 


1 The Millie R. Bohannon, 64 Fed. Rep. 883, 884. 

2 170 U.S. 655. See also The Silvia, 171 U.S. 462. To the same effect are In- 
surance Co. of North America v. North German Lloyd Co., 106 Fed. Rep. 973, 975- 
976; The Aggie, 107 Fed. Rep. 300. 

8 170 U. S. 655, at p. 664. 

# In The Manitoba, 104 Fed. Rep. 145, 152-153, the court, relying on words of Mr. 
Justice Shiras in The Irrawaddy, 171 U. S. 187, 192, seems to express an opinion that 
damage caused by unseaworthiness concurring with fault in management is damage 
due to fault in management within the exemption of the act. Under this construction 
there would be no liability where a defect, latent on sailing, was brought into activity 
by careless handling of machinery, or other excepted cause, such as a violent storm. 
But the construction hardly seems warranted. An exemption from liability for dam- 
age described by a reference to its cause is usually regarded as an exemption from 
responsibility for that cause alone. Liability for unseaworthiness remains, and carries 
with it liability for resulting damage, whether the shipowner is responsible for concur- 
ring causes or not. In no case in the Supreme Court which involves seaworthiness 
is there any intimation that the Harter Act changes in any degree the effect of the 
assumption upon which the contract of carriage is based, that the vessel is fit for the 
voyage. The words used by Mr. Justice Shiras were spoken in a case which did not 
relate to seaworthiness, and are so comprehensive that they can only be interpreted 
consistently with the decision in The Carib Prince, by supposing them to refer to what 
the framers of the Harter Act intended to do, not to what —_ succeeded in doing. 

5 The Chattahoochee, 173 U. S. 540, 550. 
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“ . .. by the third section of the Harter Act, the owner of a seaworthy 
vessel (and, in the absence of proof to the contrary, a vessel will be pre- 
sumed to be seaworthy) is no longer responsible, etc.” 


And in a later case, the court said: 


“ We repeat that even if the loss occur through fault or error in manage- 
ment, the exemption cannot be availed of unless the vessel was seaworthy 
when she sailed, or due diligence to make her so had been exercised, and 
it is for the owner to establish the existence of one or the other of these 
conditions.” 


It may be remarked in passing that the seeming contradiction 
between these passages as to the duty of establishing seaworthi- 
ness, may be explained by taking the word “proof” to mean 
“evidence.” The result is that while a vessel will be presumed 
seaworthy in the absence of evidence to the contrary, yet if evi- 
dence is given of unseaworthiness contributing to the loss, the 
owner, if he relies on the fact that his vessel was seaworthy, must 
establish it by a preponderance of evidence in his favor. It is 
clear that in the opinion of the court seaworthiness in fact is as 
good as diligence to make seaworthy. 

Suppose, however, that there has been neither seaworthiness nor 
diligence to make seaworthy, yet that damage results solely from 
fault in navigation. A steamship has a cracked shaft that will be 
dangerous in rough weather, but by negligence the crack is not 
discovered and she is permitted to sail without repair. No rough 
weather occurs. The steamer crosses the ocean in safety, but neg- 
ligently comes into collision in the harbor of destination. Is the 
owner, who would not have been made liable for damage to his 
cargo by the negligent failure to examine the shaft before sailing, 
provided it had not been cracked, to be rendered liable by the 
mere fact that a crack in it existed, although its existence had 
not the slightest connection with the damage? The proviso is 
whimsical, if for such an irrelevant accident it excludes the owner 
from an exemption he would otherwise receive. 

No case has been found in which the owner was so excluded. 
Although the passage last quoted from the opinion of the Supreme 
Court may seem at first sight to say that he should be excluded, 
it will appear on examination that it does not say so. It means 
that if the cause of the loss is a failure to use care to make sea- 


_ 1 International Navigation Co. v. Farr and Bailey Mfg. Co., 181 U. S. 218, 226. 
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worthy, the case is not within the exemption, even though such 
failure is a fault in management. It does not mean that exemption 
would be refused for a fault in management, because of a failure 
to use care to make seaworthy, distinct from the fault in manage- 
ment and not contributing to the loss. 

The sole effect of the proviso seems to be that which has just 
been suggested. When section three says that the owner shall not 
be liable for fault in navigation or management, provided diligence 
has been used to make seaworthy, it excludes from fault in man- 
agement all carelessness in preparing the vessel for the voyage. 
Under this interpretation, the act is reasonable and consistent, and 
its language is such as might naturally be used to express its in- 
tent. The interpretation is a literal one as well. For the diligence 
to which the proviso refers, is diligence which it is the carrier’s 
duty to employ. But so far as concerns liability for damage to 
cargo, his only duty is to avoid such damage, and, if no damage 
results from his lack of diligence, the carrier is at liberty to be as 
careless as he pleases. If his lack of diligence does not contribute 
to the damage, he has used all the diligence that was due, and the 
proviso is fulfilled. That this is true when the vessel is seaworthy, 
has already been seen, and it proves that the act is not intended 
to deprive the owner of exemption, merely because he is careless 
in equipping his ship. If the carelessness meant by the proviso 
is not the carelessness which is a breach of moral duty, so as to 
make the carrier morally blamable, then it ought to be the care- 
lessness which is a breach of legal duty, and makes him legally 
liable, that is, carelessness which results in damage. It is an argu- 
ment in favor of this construction that the diligence required is 
held to be diligence on the part of all for whose conduct the owner 
is legally liable. If the phrase about due diligence of the owner 
is used in reference to legal liability as regards the persons who 
are to excrcise it and the work to be done, it would naturally be 
used in the same sense as regards the occasions on which its exer- 
cise is required. In short, it means, it is submitted, that the dam- 
age for which exemption is granted, must not be damage resulting 
from failure to employ that diligence in preparing the vessel for 
sea upon the exercise of which the act insists. The proviso is in- 
serted only to make it clear that the exoneration granted is in 
no way to derogate from the obligation to take due care for sea- 
worthiness. It was necessary to insert it because fault in manage- 
ment might otherwise be supposed to include fault in equipping 
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the vessel for sea. There are English cases in which even 
the phrase “improper navigation” was held to include such 
fault. 


APPLICATION TO CASES OF GENERAL AVERAGE. 


Does the Harter Act have any application to cases of general 
average? If the peril which the sacrifice is made to avert, is 
incurred through fault in navigation, does the act change the ordi- 
nary rule which denies to a shipowner a right to receive contribu- 
tion in average for a sacrifice made to avert a danger threatening 
the venture, when the danger arises through neglect of his ser- 
vants? The Supreme Court in The Irrawaddy? held, by a divided 
bench, that the rule was not changed. The decision went upon 
the ground that the Harter Act does not abrogate the general 
principle of a shipowner’s responsibility for improper navigation ; 
that it only relieves him from responsibility so far as to say that 
he need not pay damages for cargo lost, but does not relieve him 
so far as to say that he may receive contribution in average. In 
other words, the principle of the decision is that the act must be 
interpreted as meaning only that, in case of improper navigation, 
the cargo owner shall no longer be entitled to throw upon the 
shipowner the burden of loss which has fallen upon the cargo. It 
is silent as to the right of the shipowner to throw upon the owner 
of cargo any part of the burden of loss which has fallen upon the 
ship, and hence it confers no such right. As it does not change 
the rule of law which prohibits contribution, it is immaterial 


1 In The Warkworth, 9 P. D. 145, a collision due to a ship’s failure to answer 
her helm was held to have been caused by improper navigation within the meaning of 
the English statute for the limitation of shipowners’ liability, although the reason of 
the failure was a defect in the steering-gear caused by the neglect of the shore super- 
intendent, and not discoverable in the ordinary management of the vessel after sailing. 
In Carmichael v. Liverpool Sailing Ship Owners Assn., 19 Q. B. D. 242, a negli- 
gent failure to secure a port while loading cargo, which led to damage upon the 
voyage, was held to be improper navigation within the meaning of articles of mutual 
assurance against liability. Lord Esher said (at p. 248): “ If something is negligently 
done or omitted to be done before the navigation of the ship begins, which has an 
effect on her navigation while she is being navigated, is that or is that not improper 
navigation within the meaning of these words?” And he considered it “a very sound 
answer ” to say, “ Certainly [it is], if that negligence affected the safe sailing of the 
ship with regard to the safety of the goods on board during the voyage.’’ That this 
interpretation did not depend upon the character of the instrument in which the words 
were found, appears from his statement, in Canada Shipping Company v. British Ship- 
owners Assn., 23 Q. B. D. 342, 343, that it was an interpretation according to the ordi- 
nary meaning of the words. 
2 The Irrawaddy (Flint v. Chrystall), 171 U. S. 187. 
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whether or not it takes away the reason upon which that rule was 
originally founded. 

The decision seems correct, even upon this narrow ground; 
but it would appear that it might also have been put upon the 
ground that the right to average contribution is an equitable 
right, existing only where a loss has fallen upon one which 
ought in fairness to be shared by others ; that where a man, who 
by the fault of himself or of his servants has brought the property 
of others into a position of peril, succeeds by his own efforts 
and at his own expense in averting the peril, he has done no more 
than he ought to do, and there is no unfairness in making him 
stand the loss. It was not deemed unfair before the Harter Act 
to make him stand it, as is clear from the fact that it was then 
thought proper to make him liable for the damage which happened 
to the cargo as well as for that which fell upon himself. If it was 
not unfair before the act, it is not unfair after it; and no equitable 
ground for contribution exists. The statute does not alter the re- 
lation in fact which exists between the owner and his servants. It 
does not alter the legal consequences which spring from that rela- 
tion, except in so far as it prescribes that they shall be altered. 


It does not create an equitable ground for contribution, nor does 
it, under any ordinary construction, prescribe that contribution 
shall take place, in spite of the absence of any equity as between 
the parties which requires it. 

Whether a grant of a right to contribution ought to accompany 
the exemption from liability, is a matter for the legislature. It 
may strongly be urged that it ought to do so. For as the law 


1 In England, a provision in a contract of carriage that the owner shall not be re- 
sponsible for neglect of servants is held to enable the owner to maintain an action for 
contribution in general average for sacrifices made to avert a peril caused by neglect of 
servants. The provision is said to make the neglect foreign to the owner. This was 
decided in the recent case in the Court of Appeal, of Milburn v. Jamaica Fruit Im- 
porting Co, [1900], 2 Q. B. 540, following The Carron Park, 15 P. D. 203. Vaughan 
Williams, J., dissented in an able opinion. The Irrawaddy was nowhere noticed. 
While a contract will not necessarily receive the same construction as a statute, it 
seems probable that if the question should arise under a clause in a bill of lading the 
federal courts would follow the doctrine of The Irrawaddy. For the Dutch law, see 
The Mary Thomas [1894], P. 108. For the French law, see Hick v. London Assur- 
ance, 1 Com. Cas. 244. The case of Le Normand v. Compagnie Générale Trans- 
atlantique, 1 Dalloz, Jurisprudence Générale, 479, to which Mr. Justice Brown refers 
in his dissenting opinion in The Irrawaddy, as showing the law of France, seems to 
have concerned the right to contribution for payment of salvage which constituted a 
lien on the cargo, and so not to be inconsistent, in its decision at least, with The Irra- 
waddy. 
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stands, the shipowner in a case, say, of negligent stranding, is not 
responsible for loss of cargo, nor for failure to make voluntary 
sacrifices to save it; and yet, if he makes such sacrifices, they are, 
in general, at his own cost. It may be to his interest to let the 
cargo perish. So far as the law of general average is needed in 
order to encourage sacrifice and to protect owners of cargo, it is 
needed in such a case. The Harter Act, in the cases which it 
covers, in effect deprives the cargo-owner of the protection of the 
maritime law of general average, as regards sacrifices made by 
the owner of the ship. 

It is to be noted that in The Irrawaddy it appears that the 
shipowner had paid salvage charges against the cargo, and that 
for so much of his claim as arose from the payment of salvage, 
his right to reimbursement was not disputed, and was not before 
the court. The principle of the decision would not prevent such 
reimbursement. It would not prevent the shipowner’s recovering 
a sum paid with authority, implied in fact, from the owner of cargo, 
or paid to discharge a lien that had already attached to the cargo. 
For when the lien attaches, the cargo-owner loses a beneficial 
interest in the property, corresponding to what the lienor gains, 
and for this loss the shipowner is not liable. When, therefore, 
the shipowner, acting not officiously, discharges the lien, he is 
entitled under the principles of quasi-contract to reimbursement 
to the amount of the benefit conferred. The owners of cargo, 
though not liable for payments made to avert losses that did not 
happen, should be liable for payments made in discharge of 
existing claims against them or their cargo. 


APPLICATION TO CASES OF COLLISION. 


In cases of collision where both vessels are to blame the effect 
of the Harter Act has proved a matter of some difficulty and 
doubt. Before the act, the owner of cargo could recover all his 
damage from either vessel;! but if both vessels were before the 
court, he must first try to get half from each. As between the 
vessels, the total damage was equally divided. The one which 
suffered most was allowed a claim for one-half the excess of her 
damage over the damage to the other; but if the other had paid 
more than the first for damage to cargo carried on either ship, 


1 The Atlas, 93 U. S. 302. 
2 The Alabama and The Gamecock, 92 U. S. 695: 
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the amount so paid in excess was counted as a part of her own 
loss, and she was entitled to recoup one-half of it, in diminution 
of the claim against her.!_ What, if any, changes has the act 
produced? May the claim ofa vessel carrying cargo be diminished 
by recoupment against her for damage to her cargo which the 
other vessel has paid, or would that be to make her responsible 
for damage to her cargo within the act? If the claim arising 
from payment of cargo damage may be urged in recoupment, 
may it also be pressed beyond the point at which it extinguishes 
the claim in favor of the carrying vessel, and made the basis of 
a claim against her? May she thus be not merely precluded 
from receiving compensation for her own injuries, but made to 
contribute to the payment of cargo damage by the other ship? 
And finally, if the owner of the non-carrying vessel takes advan- 
tage of the statute which limits the liability of a shipowner to the 
value of his ship and freight, as they exist at the end of the 
voyage, and if this value is insufficient to satisfy all claims, is 
the cargo to retain the preference which was accorded it before 
the Harter Act, or does the exoneration which the act confers, 
admit the carrier to claim upon an equal footing with the cargo? 
In the case of The Chattahoochee,? where a laden schooner was 
run down by a steamship, it was settled that when the carrying 
vessel suffers most in the collision, its claim for one-half the 
excess of its damages may. be diminished by recoupment of 
one-half the damages to cargo for which the other vessel has to 
pay. Moreover, upon the principle of that case and of authori- 
ties approved in it, it seems probable that the claim of the non- 
carrying vessel for cargo damage paid should be allowed even 
beyond the point at which it extinguishes the claim of the carrier; 
and that when, including as part of its loss, the damage to cargo 
for which it is held liable, the non-carrying vessel has suffered 
more than the other ship, it should be permitted to recover one- 
half the excess of its loss. The theory of such a decision would 
be that to hold the carrying ship so liable by reason of the fact 


1 The North Star, 106 U. S. 17; The Chattahoochee, 173 U.S. §40; The Albert 
Dumois, 177 U. S. 240. 

2 173 U.S. 540. The theory that this case was decided on the ground that the same 
persons sued as owners of the carrying vessel and as bailees of her cargo is disposed 
of, if not by the language of the decision itself, at any rate by what is said about it in 
The Albert Dumois, 177 U. S. 240. It must be taken to overrule The Viola, 60 Fed. 
Rep. 296; The Rosedale, 88 Fed. Rep. 324, 328, and much that was said in The 
Niagara, 77 Fed. Rep. 329, 334-336. 
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that its lost cargo has been paid for by the other vessel, is 
not to hold it responsible for the loss of its cargo within the act. 

The question depends, in the first place, upon the nature of the 
liability of one vessel to another for loss by a collision which 
happens by the fault of both. By the general maritime law, as 
understood and enforced in American courts (and as enforced in 
most cases in English courts in substance though not in form?) 
there are no cross-liabilities. There is no obligation on the part 
of either vessel to pay one-half or any part of the other’s damages 
as such. Indeed, as it would be irrational to require each party 
to pay the whole of the other’s damages, thus merely reversing 
the burden of loss as it falls; so, to divide each party’s loss into 
two equal parts, and require the other party to pay the whole of 
one of those parts, would not eliminate the irrationality; it could 
at most divide it by two. The approved and reasonable view is 
that which makes the liability arise solely from the equitable 
principle that a loss due to the fault of both parties ought to be 
shared between them, and upon this principle regards it as an 
average loss — a loss on joint account. Upon this view the loss is 
apportioned between the parties in equal shares without undertak- 
ing to ascertain their relative degree of fault, and either party who, 
through injury to his own property or by paying damages to 
others, has borne more than half the total burden, has a right to 
contribution in respect to the excess for such sum. as is neces- 
sary to make the burden equal, and no other right? 

The leading case is The North Star. That case related to the 
application of the act for limitation of shipowners’ liability. The 
vessel suffering most was a total loss, and under the act her owner 
was free from all claims. Yet it was held that this did not increase 
the amount he could recover, which was, as before, one-half the 
excess of his loss over the loss to the other ship; and that the 
owner of the other ship, in proving his own damage, and bringing 
it into the account, so as to reduce the claim against him, was not 
making the owner of the sunken vessel liable for it. The decision 


1 Stoomvart Maatschappy Nederland v. Peninsular and Oriental Steam Navigation 
Co., 7 App. Cas. 795. 

2 In France and Belgium damages are divided in proportion to fault; in Egypt in 
proportion to the value of the ships. Gow, Marine Insurance, 249. The total burden. 
to be divided includes damages awarded for loss of cargo or for personal injury or 
loss of life, even though there is no lien against either ship. The Albert Dumois, 
177 U.S. 240. 

8 106 U. S. 17. 
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went on the ground that the recoupment permitted was not the 
offsetting of a cross-claim. Mr. Justice Bradley said: } 


“ According to the general maritime law, in cases of collision occurring by 
the fault of both parties, the entire damage to both ships is added together 
in one common mass and equally divided between them, and thereupon 
arises a liability of one party to pay to the other such sum as is necessary to 
equalize the burden.” 


Frequently in the opinion, the case is called a case of average. 
The view of the court is indicated by its comment on the English 
case of The Montreal.? It was there held that a statute which 
provided that a shipowner should not be “ answerable” for the 
neglect of a pilot employed by compulsion, enabled such ship- 
owner to recover one-half his damages without deduction for 
damage to the other ship. Of this case, Mr. Justice Bradley dis- 
approved. He said it was contrary to the maritime rule. The 
criticism demonstrates that in the opinion of the learned judge, the 
deduction which he thought should have been permitted, was not 
founded upon a responsibility on the part of the shipowner for 
damage to the other ship as such, because from all such respon- 
sibility he was exempted by the statute. The criticism also 
assumes the point that in an action for contribution in the nature 
of average, a statutory exemption from liability for a certain loss 
does not enable the person in whose favor the exemption is made 
to exclude it, if it has fallen upon another, from being reckoned 
among the items to the total of which he must contribute. And 
this seems sound. For his right is only to recover such propor- 
tion of the total loss as it is fair that he should, and the fact that 
he is not responsible for some of its items, does not alter the fact 
that another has borne those items of loss so that they form part 
of the total, nor does it alter the proportion in which, if there is to 
be contribution, the total loss should be shared, which is equality. 

From these considerations the decision in The Chattahoochee 
follows of necessity. The schooner was not held liable for any 


1 106 U. S. 22. 

2 17 Jur. 538; s.c. Eng. L. &. E. Rev. 580. 

3 It may be asked why, if the statute does exempt the owner from all responsibility, 
he should not, on the view of the English courts, get full damages instead of only half 
damages. In The Hector, 8 P. D. 218, Brett, J., could only answer this by saying that 
logically he ought to get full damages, but by settled practice he gets only half. 
The inconsistency of the English rule proceeds from a partial but incomplete recogni- 
tion of the fact that the liability is founded on the principle of contribution, not on 
direct responsibility as for tort. 
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part of the cargo damage. The case was simply that the happen- 
ing of damage to the cargo of the schooner and the enforcement of 
the steamer’s liability for it, increased the total of loss, and so 
diminished the amount by which the damage to the schooner 
exceeded her just share, and to that amount alone had she any 
claim. 

And it also follows, that if the cargo damage paid by the 
steamer had exceeded the damage to the schooner, and the 
steamer had attempted not merely to recoup, but to obtain a 
decree in its own favor for half the excess, it would have been 
entitled to do so, so far as concerns the Harter Act, unless in such 
a case the Harter Act abolishes the right of contribution for loss 
which consists in paying damages for cargo. It was held in The 
Chattahoochee that, in ascertaining whether the non-carrying ves- 
sel had borne its share of the loss, the exoneration of the carrier 
from liability did not affect the inclusion of cargo damage as a part 
of the loss to be shared, nor the inclusion of its payment by the 
other vessel as a part of the share which it had borne. This 
involves the principle that accountability as between the vessels is 
independent of the liability of the vessel to its cargo; that the 
loss to be shared is not that for which both vessels are liable, but 
that for which both vessels are to blame. If so, it would seem 
that the carrier was bound to contribute to the loss suffered by the 
other vessel in paying cargo damage, even though not liable for 
such damage itself, and that consequently its obligation to con- 
tribute is an obligation distinct from and independent of liability 
for cargo damage, and that its enforcement does not create re- 
sponsibility for such damage within the Harter Act. The thing 
contributed to is not the loss to the cargo-owner, but the loss to 
the owner of the non-carrying ship. The event which determines 
the right to contribution is the falling of loss upon the owner of 
such ship. The Harter Act does not give a general right to navi- 
gate carelessly. It does not alter the fact that the carrier’s care- 
lessness has helped to bring about a loss which has fallen upon 
the other vessel, nor that the carrier is in fairness bound to share 
its burden. The liability of the non-carrying vessel for damage 
to cargo is a part of the burden of her loss. It weighs as heavily 
upon her owner as does his liability for the cost of repairs. The 
same reasons that entitle him to contribution for expenses of 
repair, entitle him to contribution for expenses of discharging 
_ liens upon his vessel that have arisen in favor of owners of dam- 
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aged cargo. The carrier’s fault in navigation which concurs to 
create such liens may well be deemed a breach of duty to the 
owner of the other ship. The sum paid in contribution is paid 
as partial indemnity for his loss. It is not paid as damage to 
cargo. 

If the Harter Act abolishes the right to such contribution, it 
exonerates the carrier only to throw the burden upon the owner 
of the other ship. The futile injustice of this result, which could 
not have been intended, so weighed with the court in The Viola,! 
that the learned judge, who there held that the statute prevented 
even recoupment on account of cargo damage paid, considered 
that the cargo-owner should be made to bear the loss from which, 
in his opinion, the carrier was freed. The literal wording of the 
section exempts ships from liability for all damage to cargo, and it 
is only by implication that its operation is confined to their own 
cargoes. The court embraced the opportunity to interpret the 
section literally, so far as related to such part of the loss. But it 
is exceedingly curious to make the non-carrying vessel pay half 
the damages because under one construction of the act she is not 
exempted, and to relieve her from the other half because under 
another construction she is exempted entirely. 

There is nothing in the opinion of the Supreme Court in the 
Chattahoochee case inconsistent with the theory that the carrier is 
bound to contribute to the payment of cargo damage by the other 
vessel, The language of the Circuit Court of Appeals strongly 
implies that the carrier is so bound. The Harter Act, said Judge 
Putnam,? “ merely gives a statutory bill of lading.” It “has no 
proper relation to claims between colliding vessels.” The status 
of such claims is “ precisely the same as though the cargo lost had 
been the lading of a third vessel involved in the collision, but in 
no way at fault.” 

The Act does not affect the rule that where the owner of one 
of the vessels in collision limits his liability to an amount insuf- 
ficient to pay all claims against him, the claim of non-negligent 
owners of cargo is preferred to that of the owner of another vessel 
whose fault contributed to the loss. Except so far as the act frees 
the carrier from responsibility for negligent navigation, it leaves 


1 60 Fed. Rep. 296, 297. 

2 The Chattahoochee, 74 Fed. Rep. 899. 

® The George W. Roby (Miller v. Lakeland Transportation Co.), 111 Fed. Rep. 601. 
Writ of certiorari was three times applied for and denied. 184 U. S. 698, 699. 
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him responsible for it. He is no longer bound to pay damages, 
but he is subject to all other legal consequences of his fault, and 
must still submit to having his cargo’s claim against the other 
vessel preferred to his own. 

If what has been said is correct, then the Harter Act has no 
effect in collisions where both vessels are to blame, unless the non- 
carrying vessel is not before the court, or limits its liability to an 
amount insufficient to pay claims for cargo. In such a case, the 
cargo-owner must lose his former remedy against the carrying 
ship. 

The exemptions of the Harter Act seem to have no effect except 
to relieve the shipowner from having to pay the cargo-owner for 
cargo lost or damaged. This is consistent with the purpose of its 
framers. Their object was to regulate the relation between shipper 


and carrier. 
Frederick Green. 
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THE SUPREME COURT AND THE SHERMAN 
ANTI-TRUST ACT. 


HE Act, passed by Congress July 2, 1890, and known as the 
Sherman Anti-Trust Act, has been in existence now for 
over a decade, and during that time has been frequently before 
the courts for construction. Numerous decisions upon it have 
been rendered by the United States Circuit Courts, the United 
States Circuit Courts of Appeals, and the United States Supreme 
Court, and while these decisions are by no means all of equal 
weight, yet they all are worth study as showing the growth of 
legal opinion. It will be impossible, however, in a single article, 
to review such a mass of authorities in any detail, and the aim of 
the present article is more restricted. It is proposed here simply 
to deal with the decisions upon the Act rendered by the United 
States Supreme Court, — those alone of final authority, — and to 
ascertain as accurately as may be, the scope of the Act in the light 
of such decisions. This inquiry may not be altogether untimely, 
inasmuch as such a knowledge is indispensable to a correct judg- 
ment upon the many propositions, now rife, in the guise of amend- 
ments of the Act, or changes even in the Constitution itself.! 
The Act was framed under the commerce and territorial clauses 
of the Constitution, and in terms is very broad. 


“SecTION 1. Every contract, combination in the form of trust or other- 
wise, or conspiracy, in restraint of trade or commerce among the several 
States, or with foreign nations, is hereby declared to be illegal. . . . 

“SECTION 2. Every person who shall monopolize, or attempt to monopo- 
lize, or combine or conspire with any other person or persons, to monopo- 


1 See Attorney General Knox’s recent speech, and the following amendment to the 
Constitution, proposed in Congress, but defeated for want of a two-thirds vote : 

“SEcTION 1. All powers conferred by this article shall extend to the several States, 
the Territories, the District of Columbia, and all Territories under the sovereignty 
and subject to the jurisdiction of the United States. 

“SECTION 2. Congress shall have power to define, regulate, control, prohibit, or dis- 
solve trusts, monopolies, or combinations, whether existing in the form of a corporation 
or otherwise. 

“The several States may continue to exercise such power in any manner not in con- 
flict with the laws of the United States. 

“SECTION 3. Congress shall have power to enforce the provisions of this article by 
appropriate legislation.” 
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lize any part of the trade or commerce among the several States, or with 
foreign nations, shall be deemed guilty of a misdemeanor . . . 

“SECTION 3. Every contract, combination in form of trust or otherwise, 
or conspiracy, in restraint of trade or commerce in any Territory of the 
United States or of the District of Columbia, or in restraint of trade or 
commerce between any such Territory and another, or between any such 
Territory or Territories and any State or States or the District of Columbia, 
or with foreign nations, or between the District of Columbia and any State 
or States or foreign nations, is hereby declared illegal. . . .” 


By a singular oversight, the provisions of section 2, in relation 
to “monopoly,” were not extended to territorial trade or com- 
merce, but were confined to interstate and foreign trade and com- 
merce. Practically, however, the omission is immaterial, for the 
Supreme Court has held, that the words “‘ combination in the form 
of trust or otherwise,” used in section I, mean a combination in 
any form whatever, whether of trust or otherwise, and a “ mo- 
nopoly,” subject to the provisions of section 2, would therefore 
undoubtedly be similarly subject to the provisions of section 1. 
It could not escape as a corporation. The difficulty is not here. 
The great controversy has been, not that the Act insufficiently 
defined a trust, difficult as such a definition is, or that the evil 
aimed at was not otherwise adequately reached by the Act, but 
that the cases complained of were cases, not of interstate or for- 
eign trade or commerce, but of state trade or commerce. The 
whole agitation turns upon this point. Indeed, the decisions of 
the Supreme Court upon the scope of the Act, aside from this 
trade or commerce feature of it, have been most liberal. For 
example, the Court has held: 

1. That (as above stated) a “combination” in any form what- 
ever, whether of a trust or otherwise, is within the provisions of 
section I. United States v. Trans-Missouri Freight Association, 
166 U. S. 290, 326. 

2. That the Act is not confined to the necessaries of life. 
United States v. E. C. Knight Co., 156 U.S. 1, 12. 

3. That the “ monopoly” need not be a complete “ monopoly.” 
Ibid. 16. 

4. That the Act applies to carriers by railroad. United States 
v. Trans-Missouri Freight Association, 166 U. S. 290; United 
States v. Joint Traffic Association, 171 U. S. 505. 

‘5. That the words “in restraint of trade or commerce” have 
not their technical common law meaning, implying an unreasonable 
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“restraint of trade or commerce,” but include any “ restraint” 
at all. Ibid. | 

In the last ruling, it may be doubted whether the Supreme 
Court has not outstripped the plain intent of Congress. Mr. Hoar, 
the Chairman of the Senate Judiciary Committee, which reported 
the bill, said, on presenting it to the Senate: “ We have affirmed 
the old doctrine of the common law in regard to all interstate and 
international commercial transactions.”! And Mr. Edmunds, who 
was a member of the same Committee, and had a hand in the draft- 
ing of the measure, shortly after, added, in the course of debate : 
“ We all felt it, and the committee, I think, unanimously, including 
my friend from Mississippi [Mr. George], thought that if we were 
really in earnest in wishing to strike at these evils broadly, in the 
first instance as a new line of legislation, we would frame a bill 
that should be clearly within our constitutional power, that we 
should make its definition out of terms that were well known to the 
law already, and would leave it to the courts in the first instance 
to say how far they could carry it or its definitions as applicable 
to each particular case as it might arise.” One inference only 
seems possible, namely, that Congress purposed declaring illegal, 
in respect of zuterstate trade and commerce, what was illegal at 
common law in respect of state trade and commerce. The Court, 
however, went further, and held that Congress meant not only 
contracts which were at common law ¢//ega//y in restraint of trade, 
but contracts which were /ega//y so. Also, that the statute thus 
construed was constitutional. No ruling could be broader. 

So far, no complaint. Congress, however, is a body of limited, 
and not of general powers, and no law relating to interstate and 
foreign trade and commerce can exceed the specific grant to Con- 
gress in that behalf without being unconstitutional. The question, 
then, arises, What are the powers of Congress over interstate and 
foreign trade and commerce? Of course, its powers over territorial 
trade and commerce are as broad as those of the States over state 
trade and commerce, and no difficulty arises as to the scope of 
section 3 of the Act. The doubt concerns alone interstate and 
foreign trade and commerce and the provisions of sections 1 and 
2, but is most important, as interstate and foreign trade and com- 
merce, of course, form the chief bulk of the entire trade and com- 
merce of the country. 


1 Cong. Rec. xxi. pt. 4, p. 3146. 2 Ibid. p. 3148. 
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Three decisions have been rendered by the Supreme Court upon 
this point, to wit: 

(1) The Sugar Trust Case: United States v. E. C. Knight Co., 
156 U.S. 1. 

(2) The Livestock Exchange Cases: Hopkins v. United States, 
171 U. S. 578; Anderson v. United States, 171 U. S. 604. 

(3) The Iron Pipe Case: Addyston Pipe & Steel Co. v. United 
States, 175 U.S. 211. 

(1) In the Sugar Trust Case the Supreme Court held that there 
was a distinction between “ manufacturing” and “trade and com- 
merce,” and that, while operations affecting “ manufacture ” might 
also indirectly affect “trade and commerce,” yet they did not | 
directly do so, and therefore were not matters of federal jurisdic- 
tion. It must not be understood, however, that the Court went so 
far as to hold that because the Trust was a manufacturing concern, 
it was not therefore subject to the jurisdiction of Congress, to the 
extent that it took part in interstate and foreign trade and com- 
merce. For example: If, in the words of section 2 of the statute, 
it were proved that the Sugar Trust had monopolized, or had at- 
tempted to monopolize, or had combined or conspired with any 
other person or persons to monopolize, any part of the trade or 
commerce among the several States, or with foreign nations, a case 
would be made out within the meaning of section 2, and the Sugar 
Trust, like any other person, would be subject to the provisions 
thereof. No attempt of this character was made in United States 
v. E. C. Knight Co. The only purpose of that suit was to pre- 
vent the amalgamation of certain competing refineries, and not to 
control their operations after amalgamation. This is as far as the 
decision goes, although an impression to the contrary has consid- 
erable popular support. See opinion: 


“It was in the light of well-settled principles that the act of July 2, 1890, 
was framed. Congress did not attempt thereby to assert the power to deal 
with monopoly directly as such ; or to limit and restrict the rights of cor- 
porations created by the States or the citizens of the States in the acquisi- 
tion, control, or disposition of property ; or to regulate or prescribe the price 
or prices at which such property or the products thereof should be sold ; 
or to make criminal the acts of persons in the acquisition and control of 
property which the States of their residence or creatfon sanctioned or per- 
mitted. Aside from the provisions applicable where Congress might exer- 
cise municipal power, what the law struck at was combinations, contracts, 
and conspiracies to monopolize trade and commerce among the several 
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States or with foreign nations ; but the contracts and acts of the defendants 
related exclusively to the acquisition of the Philadelphia refineries and the 
business of sugar refining in Pennsylvania, and bore no direct relation to 
commerce between the States or with foreign nations. The object was 
manifestly private gain in the manufacture of the commodity, but not 
through the control of interstate or foreign commerce. It is true that the 
bill alleged that the products of these refineries were sold and distributed 
among the several States, and that all the companies were engaged in trade 
or commerce with the several States and with foreign nations ; but this was 
no more than to say that trade and commerce served manufacture to fulfill 
its function. Sugar was refined for sale, and sales were probably made at 
Philadelphia for consumption, and undoubtedly for resale by the first pur- 
chasers throughout Pennsylvania and other States, and refined sugar was 
also forwarded by the companies to other States for sale. Nevertheless it 
does not follow that an attempt to monopolize, or the actual monopoly of, 
the manufacture was an attempt, whether executory or consummated, to 
monopolize commerce, even though, in order to dispose of the product, the 
instrumentality of commerce was necessarily invoked. There was nothing 
in the proofs to indicate any intention to put a restraint upon trade or com- 
merce, and the fact, as we have seen, that trade or commerce might be in- 
directly affected was not enough to entitle complainants to a decree. The 
subject-matter of the sale was shares of manufacturing stock, and the relief 
sought was the surrender of property which had already passed and the 
suppression of the alleged monopoly in manufacture by the restoration of 
the status guo before the transfers ; yet the Act of Congress only author- 
ized the Circuit Courts to proceed by way of preventing and restraining 
violations of the Act in respect of contracts, combinations, or conspiracies 
in restraint of interstate or international trade or commerce” (pp. 16, 17). 


(2) In the Livestock Exchange Cases the Supreme Court held 
that the members of the Kansas City Livestock Exchange and the 
Traders’ Livestock Exchange were not engaged in interstate or 
foreign trade or commerce, and that the by-laws of such Exchange, 
affecting the action of members, could not therefore be a regula- 
tion of such trade or commerce. In other words, to bring a case 
within the provisions of the Act, it is not sufficient to show that 
parties deal in articles of interstate trade or commerce, but it must 
be shown that the act complained of is an act in restriction of 
such trade or commerce. Hence, further, as the business of both 
Exchanges was not, interstate or foreign trade or commerce, but 
state trade or commerce, whether the members of the Exchanges 
acted as commission merchants or as principals was immaterial. 

(3) In the Iron Pipe Case there was an agreement between 
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various competing companies regulating the method of selling 
iron pipes throughout the country. The different companies were 
manufacturers of pipes, in the same manner as the sugar refineries 
were manufacturers of sugar, but the agreement here related to 
the method of disposing of the articles of manufacture, and not 
to the form of organization of the producer, and therefore, unlike 
the merger at issue in the Sugar Case, amounted to a regulation 
of interstate and foreign trade and commerce. An injunction was 
accordingly issued. See opinion: 


“Tf dealers in any commodity agreed among themselves that any par- 
ticular territory bounded by state lines should be furnished with such com- 
modity by certain members only of the combination, and the others would 
abstain from business in that territory, would not such agreement be re- 
garded as one in restraint of interstate trade? If the price of the com- 
modity were thereby enhanced, (as it naturally would be,) the character of 
the agreement would be still more clearly one in restraint of trade. Is there 
any substantial difference where, by agreement among themselves, the par- 
ties choose one of their number to make a bid for the supply of the pipe 
for delivery in another State, and agree that all the other bids shall be for a 
larger sum, thus practically restricting all but the member agreed upon from 
any attempt to supply the demand for the pipe or to enter into competition 
for the business? Does not an agreement or combination of that kind re- 
strain interstate trade, and when Congress has acted by the passage of a 
statute like the one under consideration, does not such a contract clearly 
violate that statute ? 

“ As has frequently been said, interstate commerce consists of intercourse 
and traffic between the citizens or inhabitants of different States, and in- 
cludes not only the transportation of persons and property and the naviga- 
tion of public waters for that purpose, but also the purchase, sale, and 
exchange of commodities. Gloucester Ferry Co. v. Pennsylvania, 114 
U. S. 196-203 ; Kidd v. Pearson, 128 U.S. 1, 20. If, therefore, an agree- 
ment or combination directly restrains not alone the manufacture, but the 
purchase, sale or exchange of the manufactured commodity among the 
several States, it is brought within the provisions of the statute. The power 
to regulate such commerce, that is, the power to prescribe the rules by which 
it shall be governed, is vested in Congress, and when Congress has enacted 
a statute such as the one in question, any agreement or combination which 
directly operates, not alone upon the manufacture, but upon the sale, trans- 
portation, and delivery of an article of interstate commerce, by preventing 
or restricting its sale, etc., thereby regulates interstate commerce to that ex- 
tent, and to the same extent trenches upon the power of the national legis- 
lature and violates the statute. We think it plain that this contract or 
combination effects that result.” (pp. 241, 242.) 


4 
" 


184 HARVARD LAW REVIEW. 


On this review of the decisions, it cannot be said that the Sher- 
man Anti-Trust Act is ineffective by reason of constitutional lim- 
itations, because the Act has never received a full test. Suppose 
that a corporation monopolizes, or attempts to monopolize, the 
interstate, territorial or foreign trade or commerce in an article of 
merchandise, so as to exclude all competitors, can it be said that 
the Supreme Court has yet held that such corporation cannot be 
reached under the Act? Certainly there is no such doctrine in the 
Sugar Trust Case, and there is a contrary doctrine in the Iron Pipe 
Case. Inthe Sugar Trust Case the Court expressly says: “The 
object was manifestly private gain in the manufacture of the com- 
modity, but not through the control of interstate or foreign com- 
merce.” See citation above. And in the Iron Pipe Case the 
Court says: “If, therefore, an agreement or combination directly 
restrains not alone the manufacture, but the purchase, sale, or ex- 
change of the manufactured commodity among the several States, 
it is brought within the provisions of the statute.” See citation 
above. When, therefore, the further fact is recalled that the Act 
embraces any contract, combination in the form of trust or other- 
wise, or conspiracy, in restraint (reasonable or unreasonable) of 
interstate, territorial, or foreign trade or commerce; also any 
monopoly of any part of such interstate or foreign trade or com- 
merce, and any attempt to monopolize the same; that section 2 
of the Act indubitably applies to all corporations, and that the 
words “ combination in [the] form of trust or otherwise,” in sec- 
tions 1 and 3 of the Act, according to the decision in United 
States v. Trans-Missouri Freight Association, swpra, embrace a 
combination zz any form, and therefore presumably a corpora- 
tion, — the conclusion seems inevitable, that very sweeping legisla- 
tion is already upon the statute-books. Would it not be wiser, 
therefore, in so delicate a matter, before new legislation is uader- 
taken, and surely before an amendment to the Constitution is sub- 
mitted to the people, to adopt the President’s recommendation as 
to an appropriation, and ascertain, first, what can be done under 
the present Act? As yet, there is no authoritative decision. 

Several minor cases, perhaps, may be referred to as of collateral 
interest. For example: It has been held that a person making a 
contract with a company or organization falling within the pro- 
visions of the Act is bound by such contract, and cannot escape 
from its obligations. Connolly v. Union Sewer Pipe Co., 184 
U. S. 540. Also that the company or organization is equally 
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bound. Dickerman v. Northern Trust Co., 176 U.S. 181. But 
if the Act had specifically prohibited any remedy, gu@re, Whether 
the result would not have been different, so far, at least, as relates 
to interstate or foreign sales. The court, in Connolly v. Union 
Sewer Pipe Co., supra, said: ‘If the Act of Congress expressly 
authorized one who purchased property from a combination, 
organized in violation of its provisions, to plead, in defense of a 
suit for the price, the illegal character of the combination, that 
would present an entirely different question. But the Act contains 
no such provision” (p. 552). 


Dame: 


u 


HARVARD LAW REVIEW. 


ESTOPPEL — PRINCIPAL AND AGENT. 


ITH the kind consent of the Editor, I reply to a criticism 
of the HARVARD LAW REVIEW. The point has, through 
correspondence, been reduced to the following form: 

A buyer has authority from a firm to purchase for cash only; 
it is the ordinary business custom for such a buyer to purchase 
upon credit; he buys upon credit (A) from an American dealer 
who is aware of the custom, (B) from a Patagonian just arrived 
who knows nothing of the custom. Under these circumstances, the 
HARVARD LAW REVIEW would say: 


“Tt has, however, been pointed out’ that where a third party makes a 
contract with an agent having apparent authority, the principal is bound, 
whether the party has knowledge of the usual course of business in ques- 
tion or not — whether he is misled by knowledge or ignorance.’ ‘ But it 
is clear . . . that in every case of this class it requires the same proof 
to create an estoppel as it does to establish agency within apparent author- 
ity.” Thus, in the one case (where there is knowledge) liability “ rests upon 
agency or estoppel, whichever the third party may choose to invoke ” ; 
whereas in the other case (where there is ignorance) “ the principal's liability 
can be accounted for only on the ground of agency.” ? 


My contention, upon the contrary, is, that in neither case can 
there be liability upon the ground of agency; that only in the 
case of the American can there be liability at all; and that in that 
case it rests upon estoppel. 

The HARVARD LAW REVIEW does not, in my opinion, suffi- 
ciently distinguish between real agency and the appearance of it, 
that is to say, between agency and no agency. 

Our supposititious case affirms that the buyer had no authority 
to buy upon credit. Therefore the contracts which he made were 
outside his authority, in other words, outside his agency. If so, it 
would seem to be quite clear that the firm cannot be liable because 
of agency. 

It may be said that there was the appearance of agency, and 
that the firm is liable because of that appearance. Very well, let 
us adheretothat. The firm is liable (if at all) not upon the ground 


1 The Green Bag, Vol. 13, p. 50, criticising Ewart on Estoppel. 
2 15 Harv. L. REV. 324. 
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of agency then, but upon the ground of the appearance of agency ; 
that is, upon the ground of estoppel. 

Now, to whom was there appearance of agency? The Ameri- 
can may fairly claim that he was misled by the appearance. He 
knew the custom; he dealt upon the faith of it; he was ignorant 
of any special limitation of authority in the particular case; acting 
reasonably, he assumed the existence of agency; and he changed 
his position upon the faith of an appearance which to him spelled 
agency. But what about the Patagonian? To him there was no 
appearance of agency. Not being aware of the custom, he did not 
rely upon it; he did not deal upon the faith of it; its existence 
affected him in no way; for him it was non-existent; he cannot 
assert that he changed his position because of it— because of 
any appearance of agency. He cannot, therefore, succeed by 
estoppel; and as, ex hypothesi, there was no real agency, he 
cannot succeed at all. 

Let us follow the course of the Patagonian’s action at the trial. 
He proves the buyer’s agency by putting in the written authority. 
This document specifically declares that the buyer shall have 
authority to buy for cash only. Proof is then given of a purchase 
upon credit. Verdict for defendant. 

Or, after proving the written authority and the contract, the 
Patagonian proves that usually such buyers have authority to buy 
upon credit. Verdict for defendant. 

Or, going a step further, he proves that the custom of intrusting 
such buyers with such authority is so general that persons aware 
of the custom would have been misled by the appearance of 
authority to buy upon credit. As for himself, he admits that he 
first heard of such custom from the previous witness, and that it 
had nothing to do with his contract. Verdict still, as I think, for 
defendant. 

And the reason is clear: there was no authority to make the 
contract, but to some persons an appearance of authority only. 
There was no agency therefore, and no liability because of it. 
For estoppel, upon the other hand, it is not sufficient to allege 
that some people might under the same circumstances have been 
misled. You must say that the appearances misled you. The law 
is well stated by Irvine, C.: 


‘Where a principal has by his voluntary act placed an agent in sucha 
situation that a person of ordinary prudence, conversant with business 
usages and the nature of the particular business, is justified in presuming 
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that such agent has authority to perform a particular act and therefore deals 
with the agent, the principal is estopped as against such third person from 
denying the agent’s work.”’? 


The important question is 


“What did such third person believe and have a right to believe as to 
the agent, from the acts of the principal?” * 


The HARVARD LAW REVIEW, I venture to say, is not merely 
wrong when it says that 


“Tt is clear that in every case of this class it requires the same proof to 
create an estoppel as it does to establish agency within apparent authority ” ; 


but it is confusing agency and no agency, and is misapplying 
terms. 

For what is “agency within apparent authority,” but agency 
beyond real authority? And agency beyond real authority of 
course is not agency at all. ‘ Agency within apparent authority,” 
then, is agency and no agency. In other words, the terms are 
as contradictory as if you said, “ partnership within appearance 
of partnership,” meaning partnership when there was no part- 
nership; or “marriage within appearance of marriage,” with a 
meaning that the criminal law might have occasion to explain to 
you. 

And how can the same proof “create an estoppel” and at the 
same time “establish agency”? Estoppel exists, and can only 
exist, not where there is agency, but where there is none. If the 
evidence shows agency, that is an end of the case — the principal 
is bound. If it fails to prove agency, that may be the begin- 
ning of estoppel. It might as well be said that it requires the 
same proof to establish ratification as agency. Ratification hap- 
pens only when there is no original agency to do the act. In 
both cases, estoppel and ratification, you prove the act done 
without authority (you do not prove agency, but no agency), 
and you then proceed to show why, nevertheless, you ought to 
succeed.? 


1 Johnson v. Milwaukee (1895), 46 Neb. 480; 64 N. W. Rep. 1100; approved in 
Holt v. Schneider (1899), 77 N. W. Rep. 1086. 

2 Heath v. Stoddart (1898), 91 Me. 499; 40 Atl. Rep. 547. 

8 As Lord Cranworth says: You prove one thing or the other, — you “ must show 
that the agency did exist and that the agent had the authority he assumed to exercise, 
or otherwise that the principal is estopped from disputing it.” Pole v. Leask (1863), 
33 L. J. Ch. 162. 
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But the REVIEW will reply that its allegation was that “ it re- 
quires the same proof to create an estoppel as it does to establish 
agency within apparent authority.” Very well, then the same 
proof will not prove estoppel and vea/ agency. Is that admitted? 
No doubt the same evidence may prove estoppel and apparent, 
not real, agency, for the reason that proving apparent agency is 
a part of the proof of estoppel. If that is what is meant, little 
objection can be made to the sentence, except to the inaccuracy 
of its phraseology. For example, in the action brought by the 
American, the written authority shows that there was no real 
agency ; and the plaintiff succeeds, not because the evidence es- 
tablished agency, but because, there being none, he proved the 
appearance of agency — he proved estoppel. 

Possibly I may be confronted with such statements as this: 

“The authority of an agent to perform all things usual in the line of 


business in which he is employed cannot be limited by any private order 
or direction not known to the party dealing with him.”? 


Such language is frequently met with, but with submission it is 
either trivial or false. If it is meant as an assertion of the patent 
truism that a man cannot do two opposite things at the same 
moment, — give authority “to perform a// things usual,” and at 
the same time withhold authority to do some of those things, — it 
may be allowed to pass as true but jejune. But if it is intended as 
an assertion that a man cannot give any sort of authority that he 
pleases, and may not introduce into his power of attorney such 
ingenious inventions of authority and limitations of authority as 
may suit his whim or fancy, it is merely untrue. 

You tell me that I cannot employ a buyer and give him author- 
ity to buy for cash only; and I protest that I can, and that the 
cases in hand are of that character. You tell me that I cannot 
employ, say, a floor-walker, and withhold from him authority to 
do those things which a floor-walker usually does. I admit that, if 
your assertion is merely that I cannot give a man a// the authority 
of a floor-walker and at the same time not give him some of such 
authority. Omnipotence itself cannot do that. But if you mean 
that I cannot authorize a man to perform some of those duties 
usually performed by a floor-walker and not assign to him the 
rest of such duties, I protest again that nothing is more simple. 
You may tell me that in such a case I have not appointed a 


1 Smith’s Mer. Law, toth ed. 140; Bryant v. Moore (1846), 26 Me. 84. 
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floor-walker at all. I reply that I did not say that I had. You 
suggest that if I authorized a man to perform the more conspicu- 
ous duties of a floor-walker, and withheld from him some authority 
which such an employee usually possessed, people would be 
misled by his appearance of wider authority than that really given 
tohim. I agree: Yes, people may be misled by what I have done, 
and if so I may be bound; but not because I authorized the act 
(for I did not), and not therefore because of agency to do the act, 
but because of the appearance of agency, that is, by estoppel to 
deny it. 

I may be confronted also with the declaration that 

“The general rule is . . . that the agent is authorized to do whatever 
is usual to carry out the object of his agency.”? 
To which I reply that there is no rule of law as to the existence of 
matters of fact. It may quite properly be said that “ generally the 
agent is authorized to do whatever,” etc., but not that there is any 
general rule of law to that effect. 

Or it may be said that 

“A person who employs a broker must be supposed to give him authority 
to act as other brokers do,” ? 
To this there is no objection, except when applied to cases in 
which the supposition would reverse the facts. For it is one thing 
to say that the employment of a broker (simpliciter) means in- . 
trusting him with usual powers; and quite a different thing to say 
that if the Court has before it a written power of attorney with- 
holding some of these powers, nevertheless the “ broker must be 
supposed” to have those very powers. Insert in the above quota- 
tion “ unless restricted,’ and Story would agree with it; otherwise 
he would dissent. In other words, employment to do an act will 
be interpreted to include a grant of medium powers; ‘ unless, of 
course, such interpretation is precluded by the form of the instru- 
ment.® Law can be rationally administered without altering the 
facts. 


1 2 Benj. on Sales, § 945; quoting from Reese v. Bates (1897), 94 Va. 321; 26S. E. 
Rep. 865. 

2 Sutton v. Latham (1839), 10 Ad. & E. 30; 8 L. J. Q. B. 210. 

8 Story on Agency, § 59. And see Schuchardt v. Allens (1863), 1 Wall. 369; Bel- 
mont v. Talbot (1899), 51 S. W. Rep. 588 (Ky.). 

* See cases cited in Ewart on Estoppel, pp. 488-491. 

§ “Tt is true that when an agency is created by a written instrument the nature and 
extent of the authority must be ascertained from the instrument itself and cannot be 
enlarged by parol proof.” Cawthorn v. Lusk (1892), 97 Ala. 674; 11 So. Rep. 731. 
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Returning now to our cases, it will be seen that the firm cannot 
be liable for purchases made upon credit upon the ground of 
agency; because there was no agency —no authority, to buy 
upon credit. The plaintiffs then must succeed, if at all, upon the 
ground of the appearance of agency, that is, upon the ground of 
estoppel. And the American will succeed and the Patagonian 
will fail. 

Analogy may help us alittle. Here are two persons who have 
widely represented themselves as partners, but in reality are not 
so related. Contracts are made by the real proprietor of the busi- 
ness, (A) with an American who knows of the representation, and, 
(B) with a Patagonian, just arrived, who knows nothing of it. Is the 
ostensible partner liable upon the contracts? These cases are not 
far removed from those which we have been considering, and 
there is no difference between them with respect to the point under 
discussion. And yet their usual method of treatment is very 
different. Few would suggest that in these partnership cases an 
appearance of authority to all Americans would be of the slightest 
help to the Patagonian. 

Formerly and prior to the development of the principles of the 
law of estoppel the Patagonian would have been all right; but 


now it is quite clear that the law is as declared by Mr. Justice 
Gray: 


‘¢A person who is not in fact a partner . . . cannot be made liable 
upon contracts of the partnership except with those who have contracted 
with the partnership upon the faith of such holding out. . . . But the rule 
of law is always the same, the one who has no knowledge or belief that the 
defendant was held out as a partner, and did nothing on the faith of such 
a knowledge or belief, cannot charge him with liability as a partner if he 
was not a partner in fact.” ? 


James, C. J., is to the same effect: 


“The absence of a partnership in fact being established, it devolved on 
plaintiffs to show that, as to them. defendants were nevertheless partners by 
estoppel. It was essential to do this in order to show that the representa- 
tion or acts upon which they relied to create the ostensible relation, oc- 
curred on or prior to the time of the transaction, and had come to the 
knowledge of the plaintiffs ; otherwise it is clear that they could not have 
been affected or influenced thereby.” * 


1 Martin v. Gray (1863), 14 C. B. N. S. 839. 

2 Thompson v. First National Bank (1883), 111 U. S. 535, 536. 

% Burrows v. Grover (1897), 41 S. W. Rep. 822 (Tex.). See also Hefner v. Palmer, 
(1873), 67 Ill. 161 ; Johnson v. Hurley (1893), 115 Mo. §13 ; 22 S. W. Rep. 492; Armstrong 
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Contrast. this law with the contention of the HARVARD LAW 
REVIEW when reduced, as I think, to its true effect, and observe 
the anomalies: “ A person who is not a partner cannot be made 
liable upon contracts of the partnership, except” by estoppel. 
But a person who is not a principal may be liable upon the con- 
tract of a man who is not his agent, but a pretended agent only, 
upon the ground of agency. 

Where there is no partnership the American would succeed by 
estoppel only. But where there is no agency, other than a pre- 
tended one, he would succeed upon “ agency or estoppel which- 
ever” he “may choose to invoke.” 

Where there is no partnership and nothing done, the Patagonian 
would fail; for he ‘did nothing on the faith of” the appearance 
of partnership. But where there is no ageney, but a pretended 
one only, on the faith of any appearance, he would succeed “ on 
the ground of agency.” 

It does not sound quite right. It is better to say that where 
there is no partnership, there is no liability upon the ground of 
partnership; where there is no agency, there is no liability upon 
the ground of agency; and where estoppel is claimed, the asserter 
of it must show that he, and not other people, have been misled 
by false appearances. 

John S. Ewart. 


WINNIPEG, CANADA. 


v. Potter (1894), 103 Mich. 409 ; 61 N. W. Rep. 657; Marschall v. Aikin (1897), 70 Mass. 
3; 48 N. E. Rep. 845; Atlanta v. Hunt (1897), 100 Tenn. 94; 42 S. W. Rep. 483; Thorn- 
ton v. McDonald (1899), 33 S. E. Rep. 680 (Ga.) ; Pomeroy’s Eq. Jur. § 812. Mr. Bigelow 
says, “ This is the true rule, though it has sometimes been supposed that all men may 
treat one as a partner who holds himself out as such.” (On Estoppel, p. 565 n.) See 
also Mechem on Agency, § 84; Ewart on Estoppel, Chaps. 10 and 27. 
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DISCOVERY IN MASSACHUSETTS. 


PART II. 


THE RIGHT TO QUALIFY ANSWERS. 


Bere placing restrictions on the duty to answer, some of 
which have already been discussed,! the statute further pro- 
tects a party by allowing him to introduce into his answer “ any 
matter relevant to the issue to which the interrogatory relates.” ? 
This right, if skillfully used, may be a great protection; but the 
question arises as to the meaning of the word “issue” as used in 
the statute. 

The original act provided that “the party interrogated may intro- 
duce into his answer any matter explanatory of his admissions or 
denials, if relevant to the interrogatory which he is answering, but 
not otherwise.” ® 

Under this section the Court of Common Pleas ruled that in 
answering an interrogatory as to the making of a loan sued on, 
the defendant, admitting the making of the loan, could not intro- 
duce a statement that it was paid or settled. The practical result, 
therefore, was that a dishonest plaintiff could force an honest 
defendant to admit the loan and then deny payment, and, as the 
defendant could not take the stand, he would lose his case unless 
he had a witness or some evidence of payment. In 1852, when 
the new act was revised,> the law was changed to its present 
form, already quoted, under which the court decided, in Baxter v. 
Massasoit Ins. Co.,® that a party, in answer to a question whether 
an insurance policy was filled out, might answer that it was filled 
out but never delivered. In the opinion Hoar, J., stated that 
“the issue to which the interrogatory relates” meant “ the issue in 
the cause between ‘the parties,” and that issue was “whether a 


1 Discovery in Massachusetts, Part I., 16 HARV. L. REV. 110. 

2 R. L., c. 173, § 60. 

8 St. 1851, c. 233, § 104. 

* Hand v. Hughes, 14 Law Reporter, 393; and see Baxter v. Massasoit Ins. Co., 13 
Allen (Mass.) 320, at p. 324. 

5 St. 1852, c. 312, § 67. 

6 13 Allen (Mass.) 320. 
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policy was made by the defendants as a contract or evidence of a 
contract, binding upon them; ” and he cited Williams v. Cheney! 
in which the court had said that the statutes “secure to parties 
the right to make complete statements of all facts in relation to 
which they may be interrogated’ in any suit, and guard them 
against being compelled to make partial and garbled disclosures 
in answer to artfully contrived questions.” 


THE USE OF INTERROGATORIES AT TRIAL, 


“The party interrogated may require that the whole of the 
answers upon any one subject matter inquired of shall be read if a 
part of them is read; but if no part is read the party interrogated 
shall in no way avail himself of his examination or of the fact that 
he has been examined.” ? 

The original provision® required that if any answers were read, all 
should be read if the party interrogated so desired. In the revision 
of 1852 this requirement was limited to “any one subject matter 
inquired of.” * This clause is similar to the clause, “issue to which 
the interrogatory relates,” already considered in connection with 
the right to qualify answers. In fact, Gray, C. J., in Churchill v. 
Ricker,’ appears to have regarded the two clauses as having a 
single meaning. In Demelman v. Burton,’ however, the court 
held that “any one subject matter inquired of” means that in a 
suit on a note in which the defendant denies both the signature 
and the consideration, the reading by the plaintiff at the trial of 
_interrogatories and answers relating to the signature does not give 
the defendant a right to the reading of those relating to considera- 
tion. This case seems to show that the two clauses referred to do 
not have the same meaning, for although it may be possible to 
reconcile the decisions on the facts in Demelman v. Burton, and 
Baxter v. Massasoit Ins. Co., the language above quoted from the 
latter case and from Williams v. Cheney, seems to exclude from 


1 3 Gray (Mass.) 215, at p. 220. 

2 R. Lc. 173, § 88. In Shapleigh, e¢ a/. v. Burnap, 14 Law Reporter, 576 (1851), 
two plaintiffs (partners) were interrogated separately, and the defendant put in 
evidence answers of one. Held, that the plaintiff could not put in answers of the 
other. 

8 St. 1851, c. 233, § 110; see Hall, Mass. Prac., pp. 46-47. 

# St. 1852, c. 312, § 73. 

5 109 Mass. 209. 

6 176 Mass, 363. 
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the “issue” clause the limited interpretation applied to the “ sub- 
ject matter” clause in Demelman v. Burton. 

The practical result seems to be that if in a suit on a note the 
plaintiff asks the defendant whether he signed the note, the defend- 
ant may answer, “ Yes, but there was no consideration for it,” and 
if his answer is used at all, it must all be read; but if, to the ques- 
tion whether he signed the note, he answers “ Yes,” and then to a 
question whether there was any consideration for it he answers 
“No,” the plaintiff may read the question and answer relative to 
the signing of the note, and omit that relating to the consideration, 
and the defendant cannot force the reading of his answer about 
consideration. In one case the test is the right to qualify answers ; 
in the other the test is the matter of the interrogatory. 

This result was evidently intended by the legislature of 1852, 
which enlarged the right to qualify answers and limited the right 
to force them into the evidence, and although the inability of 
parties to testify, which caused the enlargement of the right to 
qualify answers, has been removed, the practical result, above 
stated, of the two clauses referred to, seems still to be a fair one. 
The present reason for the rule of allowing answers of any matter 
relating to the issues raised by the pleadings, is that the inter- 
rogating party is not bound by the qualifying statements in the 
answer, and is not prevented from discrediting the party answering 
by offering the answer in evidence, and therefore it is reasonable 
to allow a party, within the bounds of relevancy, to say what he 
pleases in his answer in order to avoid the effect of skillful ques- 
tions, especially as his answers are liable to be used in other suits 
as well as in that in which he is interrogated On the other 
hand, under the “subject matter” clause it seems fair that the 
court should say to a party, as in Demelman v. Burton, “ You had 
a fair opportunity to tell your story in your own way in answer 
to each interrogatory, and having done so you cannot mix up the 
other party’s case at the trial by forcing him to qualify your 
admissions when you failed to do it yourself.” 


THE ADMISSIBILITY OF ANSWERS IN EVIDENCE. 


“The answer of a party to interrogatories filed may be read by 
the other party as evidence at the trial.” ? 


1 See Williams v. Cheney, 3 Gray (Mass.) 215, at p. 220. 
2R.L., c. 173, § 88. 
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This right is, of course, subject to the ordinary rules of evidence, 
for, as already stated, a court cannot decide questions of evidence 
on a motion for answers to interrogatories. The fact that an 
interrogatory has been filed and answered, therefore, is no reason 
for its admission in evidence, and it cannot be read merely for 
the purpose of suggesting facts by getting in the question. As 
in the case of other admissions of a party, the question and 
answer together must have some legitimate bearing on the 
case. 

In Hope Mutual Ins. Co. v. Chapman,? an action on a note, the 
answer set up the fact that the note was for a premium on a policy 
issued by the plaintiff company, and that, as the plaintiff company 
had failed to comply with certain statutes imposing conditions on 
its right to do business in Massachusetts, the note was void. The 
report of the case states that “the defendant offered interroga- 
tories and answers of the plaintiffs thereto in which the plaintiffs 
state that the note in suit was given for a premium upon a policy.” 
The plaintiff objected to the use of the answers as “stating the 
contents of the policy without the production of said policy,” and 
the court sustained the objection on the ground that the attempt 
by a party thus to prove the contents of a document presumably in 
his own possession was a “clear violation of the familiar principle 
of law excluding parol evidence of the contents of a written paper.” 
If the facts are correctly reported, the decision seems wrong. The 
details of the policy do not appear to have been material to the 
case, the fact that “a policy” was the consideration for the note 
being the defense. The admission of the plaintiffs, therefore, that 
a policy was the consideration, seems clearly competent, not 
because it is evidence, but because, like other admissions, it is an 
excuse for not offering evidence. The defendant in the case 
stated may have deserved his fate, but the court appears to have 
given a bad reason for disposing of a technical defense. If logi- 
cally followed out, the language of the court would prevent the use 
of any admissions as to the contents of documents as primary 
evidence. The case has never been cited since in the reports and 
is not followed in practice?® 


1 See, as to answers of joint parties, Dole v. Woolridge, 142 Mass. 161, at pp. 
181-182. 

2 6 Gray (Mass.) 75. 

® See Clarke v. Warwick Cycle Manuf. Co., 174 Mass. 434. 
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THE DUTY OF THE COURT TO PROTECT THE RIGHT OF PRIVACY. 


The broad principles of the right to privacy! underlie the 
statutes and decisions on discovery. Interference with this right 
under the sanction of the court should not be extended any 
farther than is absolutely necessary, and although it has been held 
‘in Williams v. Cheney? that answers to interrogatories in one suit 
may be used as admissions in another suit involving different 
issues, it seems that this must be taken with a qualification. A 
party’s right is to discovery only for the purposes of the action in 
which discovery is sought. There is no right to discovery by 
statutory interrogatories for collateral purposes, and if a party inter- 
rogated, for reasonable cause, seeks before filing his answers to 
have their use restricted, it is submitted that he is entitled to pro- 
tection, for the information disclosed under compulsion by the 
court must be considered asin itscustody. There is nothing in the 
statutes which requires the entire contents of answers to be spread 
upon the court records and open to the inspection of the public. 
The interrogatories and answers are not part of the record,’ but 
fall under the head of proof. The law‘ provides that “ the 
answers Shall be filed in the clerk’s office,” but an answer stating 
that full answers have been prepared and are ready to be delivered 
to the clerk under an order of secrecy directed to the clerk and 
to the interrogating party would seem to satisfy that statute if the 
facts justify such a course. No Massachusetts case has been 
found in which such an order of secrecy has been made; but the 
practice of making such orders appears to be established in the 
English courts in cases of discovery of confidential documents, and 
furnishes a reasonable solution of the problem of protecting one 
party as far as possible without depriving the other party of his 
undoubted right to discovery. The English form of order condi- 
tioned upon secrecy is given in a footnote;° it can be easily 


1 For a discussion of these principles see 4 HARV. L. REV. 193. 

2.3 Gray (Mass.) 215. 

8 Storer v. White, 7 Mass. 448. 

* R.L,, c. 173, § 

5 The following form is given in Seton on Judgments and Orders, vol. i. 6th ed. 
(1901), at pp. 58-59: “And the Plt by his Counsel, undertaking not to use or give 
in evidence, or cause or willfully suffer to be used or given in evidence, the letters or 
writings hereinafter referred to, or any copies or copy, abstracts or abstract, extracts 
or extract, thereof or therefrom, or from any or either of them, or parol evidence of the 
contents thereof, or any or either of them, in any action or actions already commenced, 
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adapted to circumstances, and might be very important to the 
party who was compelled to give discovery if the case in which it 
was given was settled without trial. 


THE PENALTY FOR FAILURE TO ANSWER. 


If a party neglects or refuses to answer, “the court may enter a 
nonsuit or default.”! In Baker v. Carpenter,? the court decided 
that a party has an absolute right to obtain answers before trial, 
and that an error of the court in refusing to order answers is not 
cured by the opportunity to offer testimony at the trial on the 
point covered by the interrogatories. In view of this decision it 
seems that the court is bound to enter a nonsuit or default rather 
than allow a case to go to trial while a proper interrogatory, sea- 
sonably filed, remains unanswered. _ 

After a nonsuit has been entered, nothing further remains to be 
done unless judgment in set-off is claimed; but in case of a default 
damages remain to be assessed, and the question arises of the rela- 
tive standing of the parties. In many cases this is a question of no 
practical importance, as in cases where the assessment of damages 
is merely a matter of computation the clerk attends to it, and in 
other cases either the defendant does not ask to be heard or, if he 
does, the court usually hears him. It may not infrequently happen, 
however, that a defendant will prefer to suffer a default rather than 
answer interrogatories if he can be sure of a chance to be heard on 
the question of damages, as a matter of right and not merely of 
discretion. In the recent case of Dalton-Ingersoll Co. v. Fiske,® 
the court remarked that “a person defaulted has no standing in 
court except to move to take off the default.” This remark has 
accentuated a doubt at the bar as to the standing of a defaulted 
party on the question of damages; but it is submitted that the re- 


or hereafter to be commenced, against the defendants, or any or either of them, or 
against them or any or either of them jointly with any other person or persons, or 
against the writer of said letters either alone or jointly with any other person or per- 
sons for any other purpose or purposes whatsoever collateral to this action; Let the 
defts ... produce,” etc. Hopkinson v. Ld. Burghley, 2 Ch. 447, following language 
in Richardson v. Hastings, 7 Beav. 354. 

1 R. L., c. 173, § 66. 

2 Baker v. Carpenter, 127 Mass. 226. The court, however, has discretion as to the 
time before trial at which discovery shall be given, Stern v. Filene, 14 Allen (Mass.) 9; 
and when an interrogatory is apparently of remote bearing on the case the discretion 
of the trial judge in refusing to order answer will be sustained. Elliott v. Lyman, 
3 Allen (Mass.) 110. 

3175 Mass. 15, at p. 20. 
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mark quoted was intended to apply solely to the right of a defaulted 
party in regard to the cause of action, and not to the assessment of 
damages, no question of damages being before the court. 

It seems always to have been accepted as law in Massachusetts 
that if a defendant comes into court after default and before judg- 
ment is entered, he has a right to be heard as to the assessment of 
damages. 

In 1811, in the case of Storer v. White, the court said: 


“If after the default of the defendant, the plaintiff shall move to have a 
jury to enquire into the damages at the bar pursuant to the provision. of the 
Statute of 1784, c. 28, sec. 7, or if without such motion the judge shall 
assess the damages ; and in either case the judge shall admit illegal evidence 
on the question of damages, the party aggrieved may file his exceptions to 
the admission according to the proceedings in our courts ; and the judge 
ought to allow the exceptions, that the party may have the opinion of the 
whole court thereon.” ? 


The logical and reasonable view of a default is stated, in the Con- 
necticut case of Lamphear v. Buckingham,’ as follows: 


“Tt admits the cause of action as alleged, in full, or to some extent, ac- 
cording to the nature of the action. As it admits all the material facts well . 
pleaded, if a distinct, definite, entire cause of action is set forth, which en- 
titles the plaintiff to a sum certain without further inquiry. it admits the cause 
of action in full as alleged. If by the rules of law further inquiry is to be 
had to ascertain the amount due, or the extent of the wrong done, and of 
the damage to be recovered, then it admits the cause of action, but not to 
the extent alleged, and subject to such inquiry.” 


The statute which provides that “ upon a default at any stage of 
the proceedings . . . the damages shall upon motion of either party 
be assessed by a jury,” * seems to insure each party a right to be 
heard before the jury. 

It seems clear from the passages cited, which reflect the constant 
practice,® that a defendant after default in Massachusetts may insist 


1 7 Mass. 448. 

2 See also Parsons, C. J., in Perry v. Goodwin, 6 Mass. 498, at p 499; Folger v. 
Fields, 12 Cush. (Mass.) 93, and Devens, J., in Russell v, Lathrop, 117 Mass. 424. 

8 33 Conn. 237, at p. 250. 

* R. L,, c. 173, § 54; see Gallagher v. Silberstein, 64 N. E. Rep. 402. 

5 See Howe’s Practice (1834) 266, Colby’s Practice (1846) 226, Aldrich, Eq. Pl. & 
Pr., 2d ed. (1896) pp. 233-235. All of these authors were Massachusetts judges. 

As to other states, see Begg v. Whittier, 48 Me. 314; Parker v. Roberts, 63 N. H. 
431, at p. 434; Webb v. Webb, 16 Vt. 636; Lamphear v. Buckingham, 33 Conn. 237; 
Shepard v. New Haven & Northampton Co., 45 Conn. 54, at p. 58; Batchelder ». 
Bartholomew, 44 Conn. 494. 
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on a hearing in damages, but he must come in and ask to be heard, 
and unless he does so the court may proceed without notice to 
him, although in practice he usually gets notice when the case is 
on the trial list. 

If, however, any of the plaintiff's interrogatories, for failure to 
answer which the defendant was defaulted, relate to the question of 
damages, his right to be heard would seem to be subject to the dis- 
cretion of the court. The reason for this is that, the damages being 
a part of the case, the plaintiff has a right to interrogate on that 
subject,! and if the defendant fails to answer, the only logical and 
reasonable course for the court is to refuse him a hearing and pro- 
ceed ex parte. As the trial of the cause of action is eliminated by 
the default, however, it would seem a fair exercise of the discretion 
to give the defendant a further opportunity to answer before pro- 
ceeding ex parte. So also the defendant even after default would 
seem to have a right to answers from the plaintiff to interroga- 
tories relative to the mitigation of damages, and if the plaintiff fails 
to answer it would appear to be the court’s duty to award merely 
nominal damages. | 


THE POWER TO ENFORCE ANSWER BY CONTEMPT 
PROCEEDINGS. 


Assume that an ex parte hearing is not sufficient for the plaintiff, 
but that he needs discovery from the defendant for use at the ex 
parte hearing, as in a suit for breach of the defendant’s agreement 
not to sell within a certain district, the defendant having peculiar 
knowledge of the damage done. Has the court power to force 
answers by process for contempt? Such power has probably 
never been used in Massachusetts in such a case, and it is an open 
question whether it exists, and whether the section which says 
that the court on failure of the interrogated party to answer “ may 
enter a nonsuit or default”? is exclusive or merely permissive. 

It may be said that, as the court has no authority to order dis- 
covery at law except by the statute which specifies its powers, 
these powers must be limited strictly by the wording of the statute 
which gives the power to “nonsuit or default.” On the other 


1 This statement has been disputed, but it seems the only reasonable construction of 
the statute giving the plaintiff a right to interrogate in support of his suit. R. L.,c. 
173, § 57. See Harris v. Collett, 26 Beavan, 222; Pape v. Lister, L. R., 6 Q. B. 242; 
Wilts, etc., Co. v. Swindon Water Works Co, 20 W. R. 353. 

2 R.L,, c. 173, § 66. 
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hand, the statutes giving the right to interrogate say that interrog- 
atories “ shall” be answered,’ and give the court power to “ order” 
answers, and R. L., Chapter 166, § 1, provides that the courts 
“shall have and exercise all the powers which may be necessary 
for the performance of their duties,” and that they “ may issue all 
. .. processes ... which may be necessary or proper to carry into 
effect the powers granted to them.” The statutory system of dis- 
covery was adopted as being more convenient than the system of 
discovery by bill in equity, and, as process for contempt is the 
regular method of compelling discovery in equity, a reasonable 
interpretation of the statutes providing for discovery at law appears 
to be that the court should have the usual power to enforce an- 
swers, and that the provision for a nonsuit or default gives an addi- 
tional convenient power which would not exist in the absence of 
special provision. 

This interpretation is strengthened by the fact that in the statutes 
extending the provisions for statutory interrogatories to the courts 
of Equity? and Probate,’ the courts are given authority on failure 
of answers to enter “such order or decree as the case may 
require.” 


DISCOVERY IN EQUITY. 


Bills for discovery are not common, and the subject has been dis- 
cussed in but few Massachusetts cases, the most important one in 
recent years being that of Post Co. v. Toledo, etc., R. R., in which 
the court held that the resident Massachusetts officers of an Ohio 
corporation might be made parties to a bill by an Ohio creditor 
for discovery of the names and addresses of stockholders of the 
company, in order that the creditor might bring suit against 
them in Ohio to enforce their statutory liability for the corporate 
debts. 

In the opinion in this case Field, C. J., intimated that the exer- 
cise of jurisdiction for discovery in equity in aid of actions or de- 
fenses at law might be affected by the statutes giving the right to 
file interrogatories at law. It would seem, however, that the con- 
ditions of practice, which give the defendant his costs in a bill for 
discovery,® and the fact that under ordinary circumstances the in- 
terrogatory statutes give parties all that they need, are sufficient 


1 R. L., c. 173, § 59. 2 R. L, c. 159, § 16. 
§ R. L., c. 162, § 42. * 144 Mass. 341. 
© See R. L,, c. 203, § 13. 
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to deter counsel from resorting to equity without good cause. 
This being the case, any tendency of the court to discourage the 
exercise of its equity powers seems unfortunate, especially as 
equity practice in Massachusetts still suffers from the old tradi- 
tions of limited jurisdiction. 

In Colgate v. Compagnie Francaise, etc.,! Wallace, J., said: 


“The jurisdiction in equity for discovery originated in the absence of 
power in courts of law to compel a discovery by their own process, either 
by means of the oath of a party or by the production of deeds, books, and 
writings in his possession orcontrol. But it does not follow, because courts 
of law now have power to extend such relief, that a court of equity should 
forego the exercise of an ancient and well-settled jurisdiction. No principle 
is more vigorously asserted by courts of equity than that they will not yield 
a jurisdiction once legitimately exercised, because an enlargement of the 
ordinary powers of courts of law has rendered a resort to equity no longer 
necessary. There can be no ebb and flow of jurisdiction dependent upon 
external changes. Being once legitimately vested in the court, it must 
remain there until the legislature shall abolish or limit it; for without some 
positive act the just inference is that the legislative pleasure is that the 
jurisdiction shall remain upon its old foundations. Story, Eq. 64. Accord- 
ingly, it has been frequently held that a court of equity should not refuse to 
entertain a bill for discovery, although, by the enlargement of the jurisdiction 
and remedies exercised by courts of law, similar relief could be obtained by 
the complainant in his action at law.” 


CAN INTERROGATORIES FOR DISCOVERY BE INSERTED IN A 
BILL FOR RELIEF? 


The question of equity practice relative to discovery which 
seems to call for special discussion is the question whether a plain- 
tiff can still seek discovery as an incident in a bill for relief, —a 
question which has assumed some practical importance since the 
recent decision in Pearson ef a/. v. Treadwell e¢ a/.,? that an answer 
in equity to a bill for relief which does not contain a prayer for 
discovery is merely a pleading, and exceptions no longer lie to it 
for insufficiency. This decision has settled a doubtful point? in 
accordance with the general equity practice outside of Massa- 
chusetts as to answers not under oath. The practical effect of 


1 23 Fed. Rep. 82. 
3 179 Mass. 462. 
8 Cf. Chancery Rules of 1884, XVI., XVII, XVIII, and XXI., 136 Mass. 606-607. 
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the decision, however, is to leave a plaintiff entirely dependent on 
his right to discovery to obtain admissions of formal matters and to 
define the issues ;* and as interrogatories cannot be filed until after 
answer, and an answer is not due until a month from the return 
day of the writ,’ a plaintiff after filing his bill must wait a month 
and a half before he can begin to interrogate unless he is allowed 
to insert interrogatories in his bill. From the point of view of the 
court as well as of the plaintiff, such delay seems undesirable, 
especially as it seems probable that under the ruling in Pearson v. 
Treadwell answers in equity will gradually develop into mere 
general denials. 

In 1883, however, a statute was passed providing that “an answer 
except to a bill for discovery only shall not be made under oath,” * 
and in Amy v. Manning,® Field, J. (later Chief Justice), said: 
“Since the passage of this statute (1883, c. 223), by the provisions 
of § 10, if the bill asks for relief, the answer cannot be sworn to, and 
discovery can only be had by interrogatories to the defendant as 
in actions at law.” The ground for this view is the position of 
the word “only” and the use of the word “ shall” in the clause 
above quoted from the statute. This clause, however, does not 
necessarily call for this construction; it is just as intelligible if 
construed as a direction that an oath is required only when dis- 
covery is prayed in the bill and then only to that part of the 
answer giving discovery. The construction here suggested may 
seem strained, but the following remarks seem to show that the 
legislature has made some straining necessary. If the view of 
Chief Justice Field was correct, then the clause in question had the 
effect of repealing the provision in the Public Statutes® which 
provided that “ Discovery may be sought by inserting a prayer 
therefor in the bill, petition, or declaration, or by interrogatories.” 

Since the passage of the Revised Laws of 1902, which re-enacted 


1 Having been of counsel for the excepting party in Pearson ef a/. v. Treadwell ef a/., 
the writer wishes to disclaim any intention of criticising that decision adversely ; the 
object of the present discussion is merely to set forth clearly the present conditions of 
equity practice. 

2 R. L., c. 159, § 15. 

8 Chancery Rule VIII. 

# St. 1883, c. 223, § 10. 

5 149 Mass. 487, at p. 491. See also Aldrich, Eq. Pl. & Pr., 2d ed., pp. 150, 365, and 
Gray, C. J., in Ahrend v. Odiorne, 118 Mass. 261, at p. 269. ; 

6 P.S.,c. 1§1,§ 7. Cf. Parker v. Simpson, 62 N. E. Rep. 4o1, in which counsel at- 
tempted to raise the question, but the court declined to pass on it. See also Bliss v. 
Parks, 175 Mass. 539. 
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both the clauses above quoted,’ it would seem that both clauses 
must be given equal force, and that the legislature answered the 
view of Chief Justice Field by providing that discovery may be 
sought in a bill for relief. ? 

From the point of view of policy the practical importance of 
the right to seek discovery in a bill for relief is that the exercise 
of this right may go far toward preventing the growth of the 
practice of making non-committal answers. One great merit of 
equity pleading hitherto has been its specific character, for, as a 
learned judge once said to the writer: “ A well-pleaded equity case 
tries itself on most points.” The practice of making full and 
specific answers was the result of the requirement of sworn answers 
which were open to exception for insufficiency. Now that the 
requirement of an oath and the liability to exception are both 
removed, and under existing law statutory interrogatories cannot 
be filed until after answer, there appears to be nothing but tradi- 
tional practice to prevent answers in equity from becoming mere 
general denials.? The insertion of interrogatories or a prayer for 
discovery in the bill, although it would have the undesirable result 
of lengthening the bill and answer, would yet counteract the ten- 
dency of defendants to put everything in issue, for a defendant 
would be less likely to deny in the pleading part of his answer 
what he would have to admit in his answer to the interrogating 
part. 

It may be said that the combination of pleading and discovery 
in one answer tends to confusion in the law; but the law seems 
still to allow a plaintiff to call for both, and, in the absence of a 
more satisfactory provision, the duty to give both seems to afford 
a valuable protection to the present specific character of equity 
pleading in Massachusetts. 


CAN A PARTY GET DISCOVERY BOTH BY BILL AND BY STATU- 
TORY PROCESS IN THE SAME CASE? 


If the foregoing remarks are sound, this question arises. 
The first section of Chapter 159 of the Revised Laws, except so 
far as it is controlled by other sections, provides for all the usual 


1 R. L., c. 159, § 12, provides that “ discovery may be sought by inserting a prayer 
therefor in the bill, petition, or declaration, or by interrogatories.” 

§ 13 provides that “an answer except to a bill for discovery only shall not be made 
under oath.” 

2 Cf. 11 Harv. L. Rev. 206, and Chancery Rule VII., 136 Mass. 604. 
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equity process, including that for discovery. Among the sections 
containing rules of procedure, appear the following: 


Section 8. .. . “suits in equity may be commenced by bill or petition, 
. or... by a declaration in an action of contract or tort...” | 

SECTION 12. ... “ Discovery may be sought by inserting a prayer 
therefor in the bill, petition, or declaration, or by interrogatories.” 

SECTION 13. . . . “an answer except to a bill for discovery only shall not 
be made under oath . . . answers to interrogatories in a bill for discovery 
shall be made within such time as the court orders, and questions arising 
thereon shall be determined by the rules applicable to bills for discovery.” 

SECTION 15. “Either party may, at any time after the filing of the 
answer in a suit in equity, file interrogatories . . . in the manner and sub- 
ject to the provisions of chapter one hundred and seventy-three relative to 
interrogatories in actions at law.” 


The above quotations seem to show that the statutory interroga- 
tories are provided in addition to, and not in lieu of, discovery in 
equity, and that, therefore, a plaintiff may interrogate in his bill 
for relief, and a defendant may interrogate by cross bill for dis- 
covery, and on the coming in of the answer to the original bill each 
party may of right file further interrogatories under section 15. 
The second use of the word “or” in section 12 does not appear 
to give the court discretion to require an election between 
discovery under section 12 and discovery under section 15. 
Section 15 is specific in giving the absolute right to discovery 
after answer without regard to previous proceedings. Of course, 
the whole equity jurisdiction is to a certain extent discretionary ; 
but this general doctrine is hardly intended to enable a court to 
exercise its discretion by denying to a party cumulative rights 
clearly given by statute. ; 

Neither does the fact that, at a time when equity jurisprudence 
was unfamiliar in Massachusetts, equity procedure was expected to 
be superseded in practice by statutory procedure, affect the con- 
struction of the present statutes, for no intention appears in the 
statutes to abolish the equitable rules. 

Again in equity neither party can file statutory interrogatories 
until after the answer to the bill is filed, whereas at law interroga- 
tories may be filed by the plaintiff after entry and by the defendant 
after answer. This postponement of the plaintiff's right in equity 
has appeared ever since 1862.1 The only intelligible reason for 


1 St. 1862, c. 40. 
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this distinction between the right at law and in equity appears to 
be that the legislature in 1862, appreciating that under the ex- 
isting equity practice some of the issues would be defined by the 
bill and sworn answer, postponed the plaintiff’s right to statutory 
interrogatories in order to avoid the cumbering of the record and 
annoyance of the court and parties by questions as to matters 
which would be admitted in the answer to the bill, and in order to 
allow the statutory interrogatories to be directed to the issues as 
defined by the bill and answer, thus giving the right to discovery 
both by bill and interrogatories. 

It may be said, perhaps justly, that a fair system does not require 
these cumulative rights, and that any second opportunity to inter- 
rogate should be at the discretion of the court. The subject might 
be regulated by rule of court, but, in the absence of such rule, the 
law seems to be as above stated. 

The result of this discussion is that there is nothing in the 
statutes either requiring or authorizing the court to decline to 
exercise the equity jurisdiction in any case in which discovery is 
allowable under the general principles of equity procedure. This 
jurisdiction is entirely independent of the interrogatory statutes, 
and, per contra, the statutory jurisdiction for discovery, both at law 
and in equity, seems to be independent of the equity jurisdiction. 


CONCLUSION. 


In criticising the system I have expressed the constructive view 
of its logical development as distinguished from the destructive or 
literal view naturally pressed by all litigants who are inconveniently 
interrogated. There are, however, three general considerations 
of practical policy which call for careful administration of the 
system. 

In the first place, if one party to a suit is compelled to disclose 
his knowledge of the details of a case, there is danger of subjecting 
him to the perjury of his opponent or his opponent’s witnesses. 
Vice-Chancellor Wigram said: * 


‘* Experience has shown — or (at least) courts of justice in this country act 
upon the principle —that the possible mischiefs of surprise at a trial are 
‘more than counterbalanced by the danger of perjury, which must inevitably 
be incurred when either party is permitted before a trial to know the precise 
evidence against which he has to contend.” | 


1 Wigram on Discovery, 1st Am. ed., p. 263. 
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This is a real danger, and is one of the strong reasons for the rule 
against merely fishing questions such as the one in Wilson v. 
Webber already discussed in the first part of this article! Like 
other dangers, however, its force as a restrictive argument is limited, 
and it does not seem to furnish sufficient justification for illogical 
discrimination in rules as to specific discovery, as shown by the 
passage already quoted from Lord Langdale relative to the dis- 
covery of the names of witnesses.” 

In the second place the courts in administering the system are 
called upon to face the danger of causing damage by allowing or 
enforcing unnecessary and unfair interference with privacy. It is 
submitted that much may be done to obviate this danger by orders 
of secrecy under penalty of contempt or pecuniary liability, as 
already suggested in the discussion of the right to privacy.4 

The third danger of the system is that of causing unreasonable 
and unnecessary annoyance and expense by requiring investiga- 
tion before answer. This applies especially to large business con- 
cerns, and is constantly gaining in force as business becomes more 
systematically organized and labor subdivided so that the ex- 
ecutive head of a concern has very little knowledge of details as 
to which he may be interrogated. As against corporations or large 
concerns which are subjected to so many personal injury cases, the 
system of discovery, if skillfully used, may be made very oppres- 
sive unless carefully administered by the courts. 

The fact that the system may be abused in cases against cor- 
porations, however, is an incidental result which should not be 
allowed to obscure the value of the system in the general adminis- 
tration of justice. The question is how to administer the system 
so as to minimize its danger without destroying its value. 

It is submitted that the way out of the difficulty lies first in the 
careful scrutiny of interrogatories and the requirement of specifi- 
cations sufficient to show clearly the materiality and the reasonable 
necessity of the discovery sought. Under the older systems from 
which equity procedure developed, a party in seeking discovery 
made specific charges of evidence which his opponent was called 
upon to answer,® and this old requirement that the court shall be 
informed of the reasons for granting discovery furnishes a part of 
the solution of the problem of fair administration. 


1 16 Harv. L. REv. 114. 2 Tbid. p. 118. 
8 Wigram on Discovery, pp. 2-3. * See p. 197, supra. 
§ See 11 Harv. L. REV. 208; cf ibid. pp. 145-149. 
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In the same way, if a party declines to answer interrogatories, the 
court should be fully informed by him of his reasons for not an- 
swering, and, if the objection is made that an unreasonable investi- 
gation would be necessary before answering, facts should be stated 
to show this. 

The interest of the community in having an efficient system 
seems to call for logical application of rules along the lines in- 
dicated. The establishment of illogical arbitrary rules confuses 
the subject, not only for the present, but for the future, even under 
an altered system the construction of which would naturally be 
affected by the earlier practice. 

It is hoped that some of these suggestions may be of use to the 
profession in dealing with this system. Its value to the practitioner 
lies mainly in the opportunity which it offers for eliminating mat- 
ters of formal proof, and for assisting in establishing facts which 
are sometimes difficult of proof, as, for instance, the delivery of 
goods. Furthermore, the Commissioners of 1851, who suggested 
the statutory system, prophesied that it would help to prevent 
unjust defenses, and its practical value for this purpose is illus- 
trated by two cases from the writer’s experience. In one the 
defendant was put into a dilemma where he had to choose between 
definite written perjury in answer to interrogatories or the aban- 
donment of his whole defense. He defaulted rather than answer 
the interrogatories, although he had not hesitated at oral perjury 
on the stand in the lower court before appeal. In the other an 
officer of a defendant corporation was interrogated at an early 
period in the case. At the trial the theory of defense outlined in 
his answers was abandoned for another, and cross-examination of 
him as a witness brought out the inconsistency between his sworn 
answers to interrogatories and his oral testimony. This incon- 
sistency had a very material effect in discrediting his defense. 
The verdict was for the plaintiff. 

Frank W. Grinnell. 


10 TREMONT ST., Boston, MAss. 
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RIGHT OF PuBLic SERVICE COMPANIES TO SERVE THEMSELVES. — A deci- 
. Sion absolutely startling in its significance was rendered lately by the Supreme 
Court of Illinois. The Constitution of Illinois provides that “ All elevators 
or warehouses where grain is stored for a compensation . . . are declared 
to be public warehouses.” In 1896 the proprietors of nine large elevator 
companies in Chicago were enjoined from mixing their private grain with 
other grain stored in their elevators. While this case was on appeal the 
general assembly passed a law authorizing such mingling by owners of 
public elevators. When proceeded against for contempt in disregarding 
the injunction, the defendant set up this enabling act ; but the court held 
that just as the original actions of the defendant were unconstitutional, so 
also was the enabling act of the assembly. Hannah v. People, 64 N. E. 
Rep. 776. 

it is eo be noted that the defendant was acting in two capacities, as a 
public warehouseman, and as a private dealer in grain; and the decision 
distinctly limits his right so to act. In spite of the apparent breadth of the 
doctrine advanced, the court could hardly hold that a railroad must not 
transport and sell its coal in competition with other coal companies ; or that 
atelegraph company must not use its wires for its own messages; or that a 
water company must not supply water to a hotel which it owns. Yet there 
must be some limit to the right of a company in a public calling to foster its 
own interests in dependent private callings. Obviously the railroad could 
not always transport its own coal first when other coal was waiting, nor could 
the telegraph company keep its wires so busy that the public service would 
be seriously retarded. 
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Regarded in detail the principal case is somewhat peculiar. Had the 
legislature enacted what the court has decided, it would have been a valid 
exercise of the police power. See Munn v. /llinois, 94 U. S. 113. For 
the opportunity to commit fraud was peculiarly tempting, and no doubt the 
defendant could and did, as a warehouseman, give himself special privileges 
as a dealer in grain. But, strictly, a court of its own motion has no police 
powers, and the decision must be regarded as a most liberal construction of 
the constitutional declaration that the maintaining of grain elevators is a 
public calling. Even so, the decision is very strong because it is based, 
not on actual misconduct, but on the temptation thereto. This is cer- 
tainly further than the law has yet gone in its regulation of public service 
companies, though it is not further than it may perhaps eventually go. 
For example Art. 17, § 5 of the Constitution of Pennsylvania forbids com- 
mon carriers from engaging directly or indirectly in mining articles for 
transportation over their lines. As to the slight effect of this prohibition, 
see Report of the Industrial Commission, Vol. XIX, p. 447. 

With regard to the service due to rivals —a topic closely connected with 
this case — the law apparently holds that if they come as rivals, to compete 
in the public calling, service may be refused. See Petition of Philadelphia, 
M. & S. St. Ry. Co., 53 Atl. Rep. 191 (Supreme Court of Pennsylvania). 
But if they come as ordinary ‘members of the public, they must be ac- 
commodated. See Rogers Locomotive, etc., Works v. Erie R. R. Co., 20 
N. J. Eq. 379- This is true, even though such service increases the 
efficiency of a dependent private calling carried on by the rival at the 
expense of a similar private calling of the defendant’s. People v. Hudson 
River Tel. Co.,19 Abb. N. C. (N. Y.) 466. On the other hand, it is 


not unjust discrimination for a railroad to carry supplies for its own eating- 
house free, while charging its rivals regular freight rates. Xed//y v. Chicago, 
etc., R. R. Co., 93 Ia. 436. Apparently the effect of the decision in the 
principal case will be to add a new limitation to the law of public ser- 
vice. Instead of being “Serve the public, and incidentally yourself,” it 
will be “ Serve the public, and incidentally yourself only if there is no 
strong temptation to prefer the latter service.” 


ADMIRALTY JURISDICTION OVER Torts. — A late decision in Hawaii fixes 
a new restriction upon the field of maritime tort. Campbell v. H. Hackfeld 
& Co., Lid. (U.S. Dist. Ct. Hawaii, Oct. 21, 1902). The defendant cor- 
poration had contracted to unload a vessel lying within the navigable waters 
of the United States, and employed the plaintiff asa laborer in the under- 
taking. While working in the ship’s hold, the plaintiff was injured by the 
defendant’s negligence. The court held that, as the relation between the 
parties was not of a maritime nature, admiralty had no jurisdiction. 

It has hitherto been considered settled law that admiralty jurisdiction 
over torts depends solely on the place where the tort is committed. See 
The Plymouth, 3 Wall. (U.S. Sup. Ct.) 20; The Strabo, go Fed. Rep. 
110. In every instance which has been found, however, a maritime rela- 
tion such as is required by the court in the principal case has in fact ex- 
isted. ‘The question of its necessity has, consequently, never before been 
actually decided. The novelty in the view of the court is that jurisdic- 
tion in torts, as in contracts, should extend only to cases in which the par- 
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ties are brought into relation with each other by reason of the fact that at 
least one of them is directly engaged in maritime affairs, representing a 
ship or her owners. It should be noted that the court proposes this test 
not as a substitute for the recognized one as to locality, but merely as a 
qualification upon it. 

The chief arguments which suggest themselves in favor of the new doc- 
trine are that it seems reasonable to restrict admiralty jurisdiction to mat- 
ters which are in themselves of a maritime nature ; that the new view is the 
result of a finer analysis of the nature of admiralty jurisdiction than has 
heretofore been made ; and that, as indicated above, its adoption does not 
involve the actual overruling of previous decisions. 

In considering these arguments, some investigation into the history of 
admiralty jurisdiction seems necessary. At the time of the Black Book, 
admiralty jurisdiction over both torts and contracts seems to have depended 
primarily on the place where the tort was committed or the contract made. 
See De Lovio v. Boit, 2 Gall. (U.S. Circ. Ct.) 398, 403 ff. In torts, this 
remained an undisputed test, and even in contracts efforts were made for a 
long time to restrict the jurisdiction by the same standard. Bene v. Wil- 
cocks, Dyer, 159, n. 38. It was, however, finally recognized that the juris- 
diction over contracts was, to some extent at least, independent of locality. 
Anon., Winch 8. Cf. BENEDICT, ADM. Prac., 3d ed., § 48. And that branch 
of the law by a gradual working away from the early locality test reached its 
present position, that jurisdiction depends on whether the transaction itself 
is of a maritime nature. Jnsurance Co. v. Dunham, 11 Wall. (U.S. Sup. 
Ct.) 1. The reason for this departure was, perhaps, the practical one that 
the locality test often gave undesirable results. Thus a court of admiralty 
should obviously have jurisdiction over charter-parties, even though made 
on land, whereas it is clearly impracticable for it to assume jurisdiction 
over a mortgage of realty merely because made at sea. Hence the original 
test of locality, being inappropriate to contracts, was discarded; but in 
torts, where its practical results were satisfactory, it was retained. 

It is believed, therefore, that the doctrine of the principal case in 
qualifying the locality test as applied to torts, infringes a rule which origi- 
nated in the very nature of admiralty jurisdiction, and which has been 
satisfactory in its practical operation. This test has been all but universally 
regarded as the sole one. See Zhe Plymouth, supra. The single authority 
to the contrary is the somewhat obscurely stated dictum of a text-writer. 
BENEDICT, supra, § 308. The principal case seems, then, at variance with 
the spirit of the previous cases, even theugh reconcilable with the points 
actually decided. Not only would the adoption of its doctrine unsettle a 
rule which has long been assumed to be law, but it would make the question 
of jurisdiction over torts subject to the difficulty which so often perplexes 
cases of contract, namely, the necessity of deciding in each case what is a 
maritime relation. The decision in the principal case seems therefore 
unfortunate as increasing complication and uncertainty in the law with- 
out, apparently, securing any practical gain to compensate for these 
disadvantages. 


CONSTITUTIONALITY OF STATE INTERFERENCE WITH CONTRACT RIGHTS 
oF A MuNICIPALITY. — The extent to which a state legislature may constitu- 
tionally interfere with the property and privileges of a municipal corpora- 
tion, was recently brought into question in the Massachusetts courts. A 
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city, in granting the use of its streets to a street railway company, had im- 
posed on the company the obligation of paving between its tracks. A state 
statute releasing this obligation, and substituting a money payment equal to 
the cost of paving, was held valid. City of Springteld v. Springheld St. 
Ry. Co., 64 N. E. Rep. 577. It seems clear that the company, in accept- 
ing the license, given on condition that the paving be done, assumed a 
contractual duty to keep up this work, until the license should be with- 
drawn, or the city’s power to continue it destroyed. That powers of this 
sort contained in a city charter, — and in fact that the charter itself may be 
revoked at the discretion of the legislature, is a well-settled general prin- 
ciple ; for the city government is regarded as a local instrument of state 
sovereignty. People v. Morris, 13 Wend. (N.Y.) 325. But in the principal 
case the point was raised that the revocation of the power to continue 
the license resulted in the impairment of the obligation of contract. De- 
spite the fact that the court dismissed this objection with slight discussion, 
it raises a somewhat intricate question. 

As the charter powers of the city were in their nature revocable privileges 
and not grants, the attempt by the city to make them the basis of vested 
contract rights, was an unwarranted use of the privileges, so far as it tended to 
deprive the state of its power of revocation. ‘Tothis extent the effort of the 
city to establish a permanent contract right upon a revocable license was a 
wrong upon the state, and the Federal Constitution could scarcely be in- 
voked to maintain it. But even assuming this contract right to be valid and 
binding in every respect, the constitutional objection might be met upon a 
broader ground. The effect of the state statute was twofold: the right to 
sue upon the obligation was taken from the municipal corporation and 
given to the state for the benefit of the city’s inhabitants ; and the nature 
of the obligation itself was altered. The alleged impairment must be found, 
if at all, in one of these changes. 

The power to take away the legal title to the obligation, and either 
exercise or transfer the right to sue upon it, must be included in the sover- 
eign’s power to destroy the municipal corporation as a legal entity. The 
position of the city would seem analogous to that of a trustee, who can- 
not complain that the right to sue upon a contract, made for the benefit of 
his cestud gue trust, is transferred by the court to another trustee. Hence, 
so long as the interests of the inhabitants of the city are protected it would 
seem immaterial what agency exercises the protection. 

The question then arises, did the substitution of one kind of obligation for 
another constitute an impairment? And the answer depends upon whether 
there was in the real nature of the inhabitants’ rights in municipal property 
anything which would be violated by such a change. ‘The opinion has been 
very ably advanced by some courts that municipal property is at the absolute 
disposal of the legislature. Darlington v. The Mayor, 31 N. Y. 164. It 
would follow from this that contract rights may be entirely destroyed by the 
legislature. Cf State of Md. v. Baltimore & Oh. R. R. Co., 12 Gill & 
Johns. (U. S. Sup. Ct.) 399. On the other hand, some decisions deny the 
right of the legislature to control municipal property acquired for purposes 
peculiarly local. People v. Hurlbut, 24 Mich. 44. On strict principle it is 
difficult to explain what vested rights the inhabitants of a city can possess in 
municipal property. Yet natural justice and the weight of authority make 
it clear that property which has been acquired at the expense of the com- 
munity cannot be entirely taken away. But nearly all courts would agree that 
while the state cannot divert such property from the general purpose for 
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which it is held, yet it may exercise over it a large measure of control. See 
Terret v. Taylor, 9 Cranch (U.S. Sup. Ct.) 43, at 52. It would follow 
that no right of the inhabitants was violated in the principal case, by chang- 
ing the form of the obligation, without altering its value or purpose. The 
statute was apparently analogous to a law changing the investment of trust 
funds. It would seem, therefore, that whether this right of the city be 
viewed as a wrongful product of a limited municipal power, or as a valid 
and lawful contractual right, the change which was made should not be 
regarded as unconstitutional. 


- SraTus OF CUBA UNDER THE AMERICAN MILITARY GOVERNMENT. — A 
recent case deals with the question whether Cuba, when under our military 
government, was a “ foreign country,” not merely within the meaning of 
particular statutes, but in the full sense of the term. A murder was com- 
mitted on the high seas on a ship registered at Havana under the American 
provisional government. The United States Circuit Court, before which the 
murderer was brought, held that it had no jurisdiction since the ship was 
“an extension of a foreign country.” United States v. Assia, 28 N. Y. 
L. J. 433 (Cire. Ct., E. D. N. Y.)."| The decision would seem to be clearly 
correct, and goes little beyond a holding of the Supreme Court that an act 
of Congress providing for extradition to “ foreign countries” applied to 
Cuba. Meely v. Henkel, 180 U. S. 109. 

These cases bring out strongly the American doctrine as to the effect of 
military occupation by the United States upon the status of the country 
occupied. The actual sovereignty of the United States over Cuba was com- 
plete ; Spain had by treaty renounced all her rights, and there was scarcely 
a trace of a native Cuban government. The provisional government estab- 
lished by the President was complete in organization, and prepared for an 
indefinite existence. The old international doctrine would not have con- 
sidered territory so held as “ foreign,” and subsequent modifications of that 
doctrine have not been fully accepted. See HALi, INTERNAT. Law, 4th ed. 
481. The peculiar character of our government, however, clearly necessi- 
tates the adoption of a different rule. International law requires assent by 
the incorporating state before incorporation is deemed complete, but allows 
each country to determine who shall have authority to represent it in giving 
such assent. In England this power is exercised by the Crown. Conquest 
and military occupation imply valid assent and make conquered territory part 
of the empire. Campbell v. Hall, 1 Cowper 204; see TayLor, INTERNAT. 
Law 600 ; but also HALL, supgra. In the United States, however, the power 
of assent is vested by the Constitution in the President and Congress. The 
President can exercise complete authority over territory under his military 
control. Mew Orleans v. Steamship Co., 20 Wall (U. S. Sup. Ct.) 387. But 
he cannot without the co-operation of Congress incorporate such territory 
into the Union. Fleming v. Page, 9 How. (U. S. Sup. Ct.) 603 ; Cross v. 
Harrison, 16 ibid. 164. Under this strict division of powers the United 
States may well have full actual sovereignty over territory which remains 
foreign. It is true that such control imposes on the United States the 
usual responsibilities of the sovereign to other nations. The importance, 


1 When the case appears in the regular reports it will be noted among Recent 
Cases in a subsequent issue. 
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nevertheless, of this distinction between territory under the control of the 
President and territory incorporated into the Union is manifestly far-reach- 
ing in other directions. The question of the insular cases as to the status 
of the islands expressly ceded to the United States by Spain under a treaty 
ratified by the Senate, is to be distinguished from that of the principal case. 


TAXATION OF CosTs AGAINST PRosEcuTING WITNESS. — It is provided by 
statute in many states that, where certain criminal proceedings, instituted by 
the filing of a complaint, result in the acquittal of the accused, the good faith 
of the complainant may be determined in the finding ; and if it be found that 
the prosecution was malicious or without reasonable cause, the magistrate shall 
enter judgment against the complainant for costs. In general, the consti- 
tutionality of such enactments has been admitted without dispute, and, when 
made the subject of decision, it has been supported, but on reasoning which 
is far from satisfactory. It is said that the effect of the statutes is to declare 
that an unwarranted appeal to the criminal law is itself a violation of the 
law, and that the prosecuting witness is on that account subject to the pen- 
alty of paying the costs of the proceedings. Jn re Ebenhack, 17 Kan. 618 ; 
State v. Cannady, 78 N.C. 539. But if this be the true view, it would 
seem that the complainant is deprived of his property without due process 
of law. He is not a party to the suit ; he may be denied the right to be 
represented by counsel, and if permitted to introduce evidence at all, the 
most important evidence on the question as to whether he acted with rea- 
sonable cause, may be fatally objectionable in a trial, where the guilt of the 
accused is the principal issue. However, when the complaining witness is 
allowed an appeal, on which his justification for instituting the proceedings 
is the sole issue, these objections disappear. S/ate v. Smith, 65 Wis. 93. 
A recent decision in Nebraska, where, as is common, an appeal is not 
allowed, points out the difficulties with the view adopted by courts sup- 
porting the statutes, and holds a similar statute unconstitutional. Rickley 
v. State, 91 N. W. Rep. 867. 

It seems, nevertheless, that the validity of such enactments may be up- 
held on other grounds. There is no constitutional guaranty to an individual 
of a right to institute criminal proceedings. ‘This, however, is not to be 
understood as a denial of the right of an individual to compel the state, 
through its officers, to institute a prosecution. When, therefore, the legis- 
lature permits prosecutions by complaint, it is within its prerogative to 
impose such conditions as it may see fit on the exercise of the right which 
it grants. On this view the statutes in question would not be unconstitu- 
tional even if they made the mere acquittal of the accused sufficient ground 
for the taxation of costs; and the specification that the proceedings must be 
found to have been unwarranted is but a further limitation which, for rea- 
sons of policy, the legislature has put upon the exercise of its full preroga- 
tive. The means, therefore, for the determination of the question whether 
tne complainant acted reasonably and without malice can be specified 
as the legislature chooses; and the complainant cannot object that he is 
deprived of property without due process of law. when the costs are taxed 
on the finding in a suit to which he is not a real party. 

An examination of the grounds on which costs are med against an 
unsuccessful party to a civil suit is instructive in this connection. Rea- 
sonable conditions may be attached to the exercise of the right to invoke 
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the protection of the courts in civil causes ; and it is but just that one who 
has brought an unsuccessful suit, or who has resisted a legal claim, should 
be required to pay the costs. Parsons on Costs, 3. Similarly, the institu- 
tion of criminal proceedings by an individual, when allowed, is a subject for 
proper regulation. It may be objected that the prosecuting witness is not 
a party to the suit, and so the analogy fails ; but it would seem that the civil 
suitor, in so far as the question of the taxation of costs against him is 
concerned, has no more brought himself before the court than has the 
prosecuting witness who files his complaint. But though the conditions 
attached to an appeal to the courts in matters of private right cannot be 
extended so as virtually to deprive the suitor of the courts’ protection, the 
imposition of conditions on which the institution of criminal suits by indi- 
viduals is permitted, finds its only limit in the same policy which moves the 
legislature to allow such a proceeding. 


ConTRACTS TO EMPLOY ONLY UNION LaBor. —A novel situation pre- 
sented to the New York Supreme Court opens a wide field for discussion. 
A contractor had agreed to employ members of the plaintiff union and no 
others on all jobs of stone work of a certain character. This he failed to 
do, and the plaintiff moved for an injunction pendente “ite to restrain him 
from employing other stone workers. The motion was dismissed on the 
ground that the plaintiff's damage was merely the loss of wages to its 
members and could be adequately estimated at law. Séone, etc., Union v. 
Russell, 38 N. Y. Misc. 513. 

This statement as to the plaintiffs damages is certainly inaccurate. 
Whether or no the union does suffer a loss exactly corresponding to the 
loss of its members in wages — at least a doubtful question — it does lose 
prestige in addition. As the chief object of the agreement not to employ 
men outside the plaintiff union was to increase the union’s influence and 
prestige, to allow the defendant to break this contract is completely to 
defeat the object for which it was made, and to cause injury for which a 
money compensation is quite inadequate. Of course the obvious retort is 
that in the analogous cases of libel and slander pecuniary compensation for 
injured reputation is considered sufficient. This is true, but the fact remains 
that oftentimes in reality it is zo¢ sufficient. However, after the holdings in 
Marlin Fire Arms Co. v. Shields, 171 N.Y. 384, and Roberson v. Rochester, 
etc., Co.,171 N. Y. 538, it was not open to this court to declare, with any 
show of consistency, that damage to a union’s prestige could not be ade- 
quately recompensed at law. Another point in the plaintiffs favor is that 
an express negative stipulation was broken. Though this fact could 
hardly sway an American court, it would be well-nigh decisive in England. 
Donnell vy. Bennett, L. R. 22 Ch. D. 835. But see 15 Harv. L. Rev. 480. 

Strong as the above considerations appear, the reasons on the other side 
are even more convincing. First, the unanimous weight of authority has 
held this sort of injury to be easily ascertainable and capable of adequate 
compensation at law. Second, there was nothing in the nature of the plain- 
tiffs services or in the employment offered by the defendant so peculiar or 
unique as to demand the aid of equity. Third, a sound public policy re- 
quires that the parties be left to their rights at law. Such a contract as this 
has a direct tendency to stifle competition ; and though it could hardly be 
considered illegal as in restraint of trade, it is just the sort of dangerous agree- 
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ment which equity should refuse to enforce specifically. Its purpose was to 
coerce other workingmen to join the union, thus interfering with their right 
to dispose of their labor to any one who was willing to employ. Every act 
which tends to limit the exercise of this right militates against the spirit of 
our government and is, fro ¢an‘o, detrimental to the public weal. See Plant 
v. Woods, 176 Mass. 492. Asan attempt to compel unionizing, it is a contract 
which would be no defense to an action by a workman discharged in obe- 
dience to the agreement, whether or no his discharge included a breach of 
an employment contract. Curran v. Galen, 152 N.Y. 33; Luckev. Assem- 
bly, 77 Md. 396. And see Read v. Friendly Society, etc., 47 Sol. Jour. 23. 
Obviously this type of restrictive contract is not regarded with favor by the 
courts, and equity does wisely in refusing its extraordinary relief of specific 
performance. The result of the principal case therefore is sound, though 
the reasons advanced by the court are not in themselves conclusive. 


TENANT’S DECLARATIONS AS AFFECTING LANDLORD’S ACQUISITION OF 
TITLE BY ADVERSE Possession. — A mortgagee of land to which the mort- 
gagor had had no title foreclosed his mortgage, but took possession only 
through a tenant who entered under a verbal agreement to purchase. The 
tenant held for twenty years without carrying out this agreement, freely 
admitting to all the world in the meantime that the plaintiff was in fact the 
true owner. Subsequently the mortgagee conveyed to the defendant. It 
was held that the statements of the tenant were admissible in evidence in 
a suit by the true owner for the recovery of the land. Walsh v. Wheel- 
wright, 96 Me. 174. The exact point raised in the case seems to be 
new. The court bases its decision largely upon the argument that the 
tenant’s statements were admissible as being against his pecuniary interest. 
It is suggested, however, that the evidence might have been admitted with- 
out placing it under one of the exceptions to the rule against hearsay. In 
fact, the declarations of one in possession of land as to the character of the 
possession may be regarded as original evidence, for the reason that the very 
question in issue is whether there has been possession for the statutory 
period under a claim of right. Accordingly, testimony as to the claim made 
by the occupant is no less original evidence than is testimony as to the pos- 
session itself. GREENL. Ev., 16th ed., §§ 108, 152, 189. Consequently, 
such statements are admitted when they are in the interest of the declarant 
as well as when they are against his interest ; and it need not be shown that 
the declarant is dead or incapable of appearing as a witness. Webdv. Rich- 
ardson, 42 Vt. 465; Smith v. Putnam, 62 N. H. 369. 

So far as the technical rules of evidence are concerned, then, the state- 
ments of the tenant seem equally admissible whether they are considered 
original evidence or brought within an exception to the rule against hearsay. 
A more serious objection is raised, however, by the rule of substantive law 
that a tenant is estopped to deny his landlord’s title. Granger v. Parker, 
137 Mass. 228. It follows from this rule that if a tenant put in possession 
by a landlord who has no title occupies adversely to the true owner for the 
statutory period, the title which he gains accrues to the landlord; for the 
true owner is barred by the statute, and the tenant is estopped to claim title 
as against his landlord. Again, if the tenant wrongfully attorns to a stranger 
without bringing the fact to the landlord’s notice, it would seem that the 
stranger can acquire no title by the tenant’s possession, since he derives his 
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title through the tenant and is equally estopped from denying the landlord’s 
title. Jn re Emery and Barnett, 4 C. B.N. Ss. 423, 431. ‘The answer to 
this argument as applied to the principal case, however, is that the true 
owner does not claim against the landlord through the tenant, but by virtue 
of his own paramount title. Consequently he is not estopped from setting 
up the tenant’s statements against the landlord. See Russe// v. Erwin’s 
Adm'r, 38 Ala. 44. This result, though reached on purely technical 
grounds, seems to be desirable, for in the majority of such cases the only 
possession which the true owner has reason to notice is the possession of the 
tenant, and so long as that possession is not adverse it does not seem just 
that he should lose his rights in the land. 


THe DoctTRINE OF WAIVER IN INSURANCE Law. — Probably in no branch 
of the law are questions of waiver of so frequent occurrence or of so great 
practical importance as in insurance litigation. Speaking generally, the de- 
fense of waiver can be established only by showing a contract to waive or 
the existence of such circumstances as will furnish ground for an estoppel. 
In insurance cases this rule was stated at an early period, and prevails 
to-day in a few jurisdictions. Merchants Mut. Ins. Co. v. Lacroix, 45 Tex. 
158; and see Weidert v. State Ins. Co., 19 Ore. 261. The tendency of 
recent adjudications in such cases, however, is to allow a waiver, though 
there be no basis for it in contract or estoppel. TZi/us v. Glen Falls Ins. 
Co., 81 N. Y. 410, overruling Ripley v. Aetna Ins. Co., 30 N. Y. 136. 
This has long been true in certain other branches of the law. Thus a 
surety who has been released because the creditor gave time to the prin- 
cipal debtor by agreement, revives his liability by acknowledging himself to 
be liable. Hooper v. Pike, 72 N. W. Rep. 829 (Minn.). An indorser of 
a bill of exchange, in a similar manner, by a promise to pay waives the de- 
fense created by the holder’s failure to notify him of dishonor. Segerson v. 
Mathews, 20 How. (U.S. Sup. Ct.) 496. These decisions rest largely on 
their analogy to cases involving the waiver of the Statute of Limitations, where 
an unsupported promise has long been held sufficient. Woop, Limrrations, 
§ 68. In all such cases the defenses waived have been raised by technical 
rules of law, the effect of which courts may well wish to avoid. An argu- 
ment from these classes of cases to others must be made with caution. A 
line of decisions having a more direct bearing upon the insurance cases 
establishes the rule that the acceptance of rent which accrued after the for- 
feiture of a lease by breach of condition, waives the forfeiture. Pennant’s 
Case, 3 Co. 64a. ‘The acceptance of rent is an acknowledgment of the 
existence of a lease ; hence the lessor cannot later deny the lease without 
taking inconsistent positions. 

The latest and most extreme expression of the view that waiver need not 
be based upon either contract or estoppel is found in an Indiana decision. 
Germania Fire Ins. Co. v. Pitcher, 64 N. E. Rep. g21 (Ind., Sup. Ct.). 
A fire insurance policy contained the condition that proof of loss must be 
made within sixty days after a fire. To establish a waiver of this condition 
the insured set up in replication that the company had based its refusal to 
pay the policy not upon the breach of the condition but upon a different 
ground. The court, in overruling a demurrer to this replication, stated that 
a refusal within the sixty day period would be a waiver fer se. This point 
seems fairly well established, and correctly, since from the company’s act 
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the insured is justified in assuming that a proof of loss would be useless. 
The court further held, however, that if the company’s refusal occurred 
after the expiration of the sixty days there still would be waiver, since the 
refusal would be evidence of an actual intent to waive. No ground for an 
estoppel or contract was alleged and there was no opportunity for applying 
the rule against inconsistent positions, since the defendant company by its 
refusal not only did not recognize the policy as binding, but expressly de- 
nied all liability under it. The holding seems clearly to the effect that the 
mere expression of an actual intention to waive will without more establish 
a waiver. 

Contracts of insurance in many respects are subject to special rules, the 
tendency of which is to favor the insured. It is in accord with this treat- 
ment to dispense with the strict technical requirements of a contract or of 
an estoppel as the basis of a waiver. In every case, however, where the 
court has found a waiver something in the nature of an estoppel has ex- 
isted. See Armstrong v. Agricultural Ins. Co., 130 N. Y. 560. The prin- 
cipal case goes beyond this, and takes a position which on authority at 
least is apparently unjustifiable. 


THE CONSTITUTIONAL PROHIBITION OF THE DELEGATION OF LEGISLATIVE 
Power. — The political movement in favor of the Referendum gives increas- 
ing importance to the question of the constitutional right of the legislature 
to submit proposed laws to popular vote. ‘The desire of cities for a greater 
degree of self-government, and the growing distrust of legislatures as shown 
by the restrictions placed upon them in the later state constitutions, com- 
bine to increase the demand that the people be given direct control in 
law-making. The somewhat unsettled condition of the law on this point 
encourages the advocates of the reform to work under the present constitu- 
tions rather than to attempt to pass amendments. In a recent case an act 
limiting the compensation of the officers of a certain county was held void 
since it was to take effect only on approval by popular vote. State v. 
Garver, 64 N. E. 573 (Oh.). The Ohio Constitution expressly prohibits 
the legislature from passing laws to take effect on the approval of any fur- 
ther authority. Under that provision the Ohio courts make the cases turn 
largely on the wording of the acts; the law must be declared to be a com- 
plete and valid law on its passage, but its execution may be made depend- 
ent on a favorable vote of the people. Cincinnati, etc., R.R.v. Commissioners 
of Clinton County, 1 Oh. St. 77. 

That a legislature may not delegate its law-making powers to any indi- 
vidual or body is well established as being a general principle implied if not - 
expressed in all of our constitutions. See Bradley v. Baxter, 15 Barb. 
(N. Y.) 122. It may not let others pass upon a proposed law, nor may 
it, by a law which is itself complete, grant away the power to make laws. 
The legislators are said to be trustees for the people and to have no right 
to assign to others their high responsibility. Just what is covered by that 
expression is, however, uncertain. Both theory and precedent authorize the 
legislatures to clothe municipal corporations with powers of a local adminis- 
trative nature and to submit to the voters of special districts matters of local 
government. Questions of municipal subscription for special improvements 
and questions as to the location of county seats are instances of such action. 
Starin v. Town of Genoa, 23 N. Y. 439; Commonwealth v. Painter, 10 
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Pa. St. 214; see 12 Harv. L. Rev. 138. That is a delegation of power 
which the legislature might have exercised itself, yet it is clearly justifiable. 
The central authority has neither the time nor the special knowledge re- 
quired to deal properly with the details of municipal rule. According to 
the weight of authority, the legislature may also enact a general law, as of 
local option, and leave the adoption of it in any district to a vote of the 
people of that district. Locke’s Appeal, 72 Pa. St. 491. So too a statute 
may be passed to take effect on some future contingency other than the 
expression of approval by any authority. Phenix ns. Co.v. Welch, 29 Kan. 
672. Attempts have been made to show a controlling analogy between one 
or more of these classes of cases and the Referendum in order to support the 
latter. Smith v. City of Janesville, 26 Wis. 291. ‘There is a clear distinc- 
tion, however, in the fact that in the former cases the law is complete on its 
passage by the legislature, while in the latter its existence as a law depends 
on the vote of the people. The general principle forbidding reference to 
the popular vote is well established, though there has been some confusion 
as to the exceptions mentioned. ‘The latter should be analyzed and classi- 
fied with greater care, but it is well to avoid hard and fast rules in this kind 
of question and to leave individual cases to the double discretion of the 
legislatures and the courts. This is a field, it should be noted, in which 
the courts will give the legislatures the full benefit of the presumption that 
their acts are constitutional. 


RECENT CASES. 


ADMIRALTY — JURISDICTION OVER TORTS — NECESSITY OF MARITIME RELA- 
TIONS. — The plaintiff was a laborer employed by the defendant, a firm of stevedores 
which had been engaged to unload a __ While at work in the hold of the ship he 
was injured by the negligence of the defendant. e/d, that the relation between the 
parties is not such as to give a court of admiralty jurisdiction. Campbell v. Hackfeld 
& Co. Lid., U. S. Dist. Ct., Hawaii, Oct. 21, 1902. See NOTES, p. 210. 


AGENCY — INCIDENTAL AUTHORITY — STREET RAILWAY CoNDUCTOR. — The 
geo while riding on the platform of a street car, contrary to the company’s rules 
ut with the permission of the conductor, was injured through the negligence of the 
company’s employees. The jury found that the plaintiff was not negligent and had 
no notice of the rules. Aé/d, that the peer cannot recover as a passenger, since the 
conductor had no authority to carry him in that way. Byrne v. Londonderry Tram- 
way Co., [1902] 2 Ir. Rep. 457. 

If the act of an agent is within the ordinary scope of employment of persons in a 
similar position, no express limitation of the agent’s authority will exempt the princi- 
pal from liability for such an act to a third party who has no notice of the limitation. 
Byrne v. Massasoit Packing Co., 137 Mass. 313. Therefore the question whether the 
plaintiff in the principal case could become a passenger by reason of the conductor’s 
permission to ride on the platform, must depend on whether it is incidental to and 
within the ordinary power of street car conductors to give such permission. An 
American court has answered this in the affirmative, in the case of one riding free on 
a car-driver’s invitation. Wilton v. Middlesex R. R. Co.,107 Mass. 108. Similarly, one 

ermitted to ride in a caboose, contrary to rules, is a | prep Creed v. Pa. R. RB Co., 

Pa. St. 139. And arguing from the customs and the comfort and convenience of 
passengers, as well as from the usual practice of street railway companies, in this coun- 
try at least, it would seem that reason, as well as direct authority and analogy, would 
point to a conclusion contrary to that in the principal case. 


AGENCY — PUBLIC OFFICERS — RAILROAD’s LIABILITY FOR Loss OF MAIL. —A 
mail package was lost through the negligence of an employee of a railroad company 
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‘which transported United States mail. He/d, that the a public servant, 
and so not responsible to the owner of the package. Bankers’ Mutual Casualty Co. v. 
Minneapolis, St. P., S. S. M. Ry. Co., 117 Fed. Rep. 434 (C.C. A., Eighth Circ.). 

A public officer is not ordinarily liable for the negligence of a subordinate official, 
even though appointed by him. Dunlop v. Munroe, 7 Cranch (U.S. Sup. Ct.) 242. 
On the other hand, where one employs a private servant in the performance of his 
public duties, his official position will not exempt him from liability for acts of his ser- 
vant. Ely v. Parsons, 55 Conn. 83. This exemption from liability, where it exists, 
would seem to be based upon the fact that the subordinate, by his appointment, him- 
self becomes an official, and like his superior an agent of the government. It would 
follow that the non-liability of the superior must depend upon the official position of his 
subordinate as well as of himself. Accordingly it has been held that a mail contractor 
is liable for the negligence of a carrier employed by him. Sawyer v. Corse, 17 Gratt. 
(Va.) 230. And it would seem that in the principal case the railroad should be liable, 
since its negligent employee, a switch tender, can hardly be regarded as a ty 
official. The weight of authority, however, inclines slightly to the rule in the principal 
case. Conwell v. Voorhees, 13 Oh. 523; Boston Ins. Co. v. Chicago, R. I. & P. Ry. Co., 
92 N. W. Rep. 88 (Ia.). 


AGENCY — REVOCATION OF AUTHORITY — AUCTIONEER AND VENDEE. — The 
defendant bid off a lot of land at auction, but refused to sign the contract of sale. The 
auctioneer signed as his agent. e/d, that the vendee cannot revoke the auctioneer’s 
authority An sign the memorandum of sale on his behalf. Van Praagh v. Everidge, 

1902] 2 Ch. 266. 
C "This decision covers a point on which there appears to be no previous authority. 
On principle it is difficult to support. A line of decisions beginning with Emmerson 
v. Heelis, 2 Taunt. 38, settles the law that by implication, at the fall of the hammer, 
the auctioneer becomes the vendee’s agent to sign the memorandum of sale. This 
implied authority is limited to the time and place of the sale. Hicks v. Whitmore, 12 
Wend. (N. Y.) 548. Why it is less revocable than a similar express authority does 
not appear. The as 4 recognized classes of irrevocable agencies are those where the 
oe is coupled with an interest or with an obligation. See Hunt v. Rousmanier, 8 
heat. (U. S. Sup. Ct.) 201. The case where an agent acts for both parties to a sale 
is in itself anomalous, especially where, as here, the consent of one of the parties is 
not express but implied. It seems to carry the doctrine altogether too far to hold 
that the same relation may subsist when one of the parties has expressly repudiated 
the authority of the agent to act in his behalf. 


BANKRUPTCY — PETITION BY COMMITTEE OF A LUNATIC.—A petition in bank- 
ruptcy was filed by the committee of a lunatic. e/d, that the court has no jurisdic- 
tion to entertain such a petition. Jn re Eisenberg, 117 Fed. Rep. 786 (Dist. Ct., S. D. 
N. Y.). See 16 Harv. L. REV. 56. 


BANKRUPTCY — PROVABLE CLAIMS — CONVERSION OF CHATTELS. — To an action 
for the conversion of chattels, a discharge in bankruptcy, under the Bankruptcy Act 
of 1898, was pleaded. Demurrer. He/d, that the plea does not set forth a valid 
defense. Watertown, etc., Co. v. Hall, 75 N. Y. App. Div. 201. 

The Bankruptcy Act enumerates, in § 63 a, provable debts, and provides in § 63 4 
that unliquidated debts may be liquidated and subsequently proved. It has been sug- 

ted that § 63 4 is susceptible of being interpreted not as merely providing for the 
fiquidation of debts previously enumerated in § 63a but as adding a new class of 
provable claims. CoLLiER, BANKR., 3d ed., 385. This construction would allow the 
proof of all tort claims—a decided innovation. The principal case, apparently the 
first decision on the point, seems sound in repudiating it and will probably be followed. 
The Act of 1867, § 19, expressly provided for the proof of demands for the conversion 
of chattels. See Hayes v. Nash, 129 Mass. 62. But in the present act no such provi- 
sion appears. However, a claim arising from a conversion which has resulted in the 
unjust enrichment of the bankrupt, and so gives rise to a quasi-contractual right, should 
be provable if the tort be waived, though in absence of such waiver, the injured party 


can ie ng sue in tort. See COLLIER, BANKR., 3d ed., 399; Parker v. Norton, 
6 T. R. 695. 


CARRIERS — WHAT CONSTITUTES INTERSTATE TRAFFIC. — An Act of Congress 
(27 Stat. c. 196, p. §31) provides that “it shall be unlawful for any common carrier ” 
engaged in interstate commerce “to haul . . . on its line any car used in moving inter- 
state traffic not e a with ” automatic couplers. The defendant operated between 
California and Utah passenger trains provided with dining-cars. A dining-car from 
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the eastbound train was drawn to a turn-table to get it in readiness for its westbound 
trip. Held, that during this time the car is not “used in moving interstate traffic.” 
Fohnson v. Southern Pac. Co., 117 Fed. Rep. 462 (C.C. A., Eighth Circ.). 

A conclusion similar to this was reached in Norfolk, etc., R. R. Co. v. Commonwealth, 
93 Va. 749. Both this and the principal case, however, seem a misapplication of 
the well-settled doctrine of Coe v. Errol, 116 U.S. 517. That case decides that goods 
do not become subjects of interstate commerce until started on their ultimate passage 
from the original state to the state of destination. The principal case seems quite dis- 
tinguishable. Part of the use of a dining-car “in moving interstate traffic” consists 
necessarily in turning it at terminal points. During this turning, therefore, it is as 
unequivocally appropriated to such use as during any other time. Lending support to 
this view, but not cited by the court, is a case holding that logs bound by river for 
another state do not lose their character as articles of interstate commerce though left, 
because of low water, for two years in an intermediate state. Coe v. Erro/, 62 N. H. 
303, approved fer Bradley, J., in Coe v. Errol, 116 U.S. 517, 525. In the 
case Thayer, J., dissented from the majority on this question of “interstate traffic.” 
The actual decision may be supported on two other grounds stated by the court as 
equally decisive in the defendant’s favor. 


CONSTITUTIONAL LAW — DELEGATION OF LEGISLATIVE POWER — REFERENDUM. 
— An act limiting the compensation of the officers of a certain county was passed by 
the legislature to take effect only if approved by the voters of that county at the next 
election. He/d, that the act is a delegation of the legislative authority to make laws, 
and void under the State Constitution, Art. II, § 26. State v. Garver, 64 N. E. Rep. 
573 (Oh.). See Nores, p. 218. 


CONSTITUTIONAL Law —DveE Process oF LaAw—Costs TAXED AGAINST 
PROSECUTING WITNEsS. — A statute provides that when certain criminal proceedings 
are instituted on the complaint of a prosecuting witness, and the accused is acquitted, 
the good faith of the complainant may be determined in the finding ; and if it is found 
that the prosecution was malicious or without reasonable cause, the magistrate shall 
enter judgment against the complainant for costs. He/d, that the statute is uncon- 
stitutional as contravening the clause insuring due process of law. ickley v. State, 
gt N. W. 867 (Neb.). See NoTEs, p. 214. 


CONSTITUTIONAL LAw—PoLice PowER— STATUTE FORBIDDING DISCHARGE 
OF EMPLOYEE BECAUSE MEMBER OF LABOR UNION. — The defendant was committed 
for trial for violation of a statute of Wisconsin, Laws 1899, c. 332, which provided that 
“no person or corporation shall discharge an employee because he is a member of an 
labor organization.” H¢/d, that the statute violates the provision of the state consti- 
tution ——— the rights of “life, liberty, and the pursuit of happiness.” State 
v. Kreutzberg, . W. Rep. 1098 (Wis.). 

Freedom of contract has always been subject to certain limitations. At common 
law the power is mp to the restrictions which forbid illegal contracts and regulate 
the dealings of public service companies. Moreover, even under the constitutions 
of the United States and of the several states, the legislature may in the exercise of 
its police power regulate the making of contracts by the enactment of such meas- 
ures as are reasonably necessary for the welfare of the community. People v. Jackson 
Road Co.,9 Mich. 285. Thus a statute limiting the hours of labor in an unhealthful 
occupation was sustained. Holden v. Hardy, 169 U. S. 366. Upon the other hand, a 
proposed law which should limit the hours of labor in all employments was considered 
unconstitutional. See Jn Re Eight-Hour Law, 21 Col. 29. As the legislation in the 
principal case can hardly be deemed necessary for the welfare of the community, the 
decision seems correct. Only three cases on the point have been found, two of which 
support the principal case. State v. Julow, 129 Mo. 163; Gillespie v. People, 188 Ill. 
176; contra, Davis v. State, 30 W’kly L. Bul. (Ohio C. P.) 342. The same result would 
cage be reached under the Fourteenth Amendment. See CooLey, Prin. Const. 

w, 258. 


CONSTITUTIONAL LAW — PUBLIC SERVICE COMPANIES — WAREHOUSEMEN STOR- 
ING THEIR OWN GRAIN. — The defendant, the manager of a grain elevator in Chicago, 
was enjoined from mingling grain of his own with other grain in the elevator. In pro- 
ceedings for contempt for disobedience of the injunction he pleaded an act of the 
General Assembly purporting to authorize such mingling. e/d, that the act is in 
conflict with the provision of the state constitution declaring all elevators where 3 
is stored for a compensation to be public warehouses. Aannah v. People, 64 N. E. 
Rep. 776 (Ill.). See NotEs, p. 209. 
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CONSTITUTIONAL LAW — “SECTARIAN INSTRUCTION” — BIBLE READING IN 
ScHoo.s. — A teacher during school hours read from the Bible and led in prayer and 
hymn singing. e/d, that such exercises violate the provision of the state constitution 
prohibiting “ sectarian instruction ” in public schools, and also the provision that ‘“* No 
person shall be compelled to attend or support any place of worship.” Staée v. Scheve, 
ot N. W. Rep. 846 (Neb.). 

This decision, the first under the Nebraska constitution, is in accord with the case 
nearest in point. State v. District Board, etc.,76 Wis. 177 ; but see Pfeffer v. Board of 
Education, 118 Mich. $2: Donahoe v. Richards, 38 Me. 379. The exclusion of the 
Bible as a book of religion from schools may be unfortunate, but is apparently re- 
quired by the prohibition of “sectarian instruction.” Reading from the Bible without 
exposition and in the King James version is an offense to Catholics as well as to Jews. 
The protests of these and smaller bodies, and the assertion of Protestants that the 
Bible is their most effective weapon, combine to support the decision. ‘The framers 
of the constitution may not have considered the Bible “ sectarian,” but their intention 
should govern only the sense in which the word is used, not the application to par- 
ticular books and teachings under different conditions. The manifold differences in 
doctrine, even ignoring scattering extremists, seem to make “ sectarian” nearly equiv- 
alent to “religious.” The further holding that the exercises described constituted the 
school a “ place of worship” seems clearly unjustified, and would prevent religious 
exercises in all state institutions. See Moore v. Monroe, 64 la. 367; and cases cited 


supra. 


Equity — CANCELLATION OF VoID NOTE—ADEQUATE DEFENSE aT Law. — 
Under the Rev. St. of Illinois, 1899, c. 98, § 10, fraud exercised in obtaining the exe- 
cution of a note may be pleaded in bar against all holders. The plaintiff's bill prayed 
for cancellation of such a note, alleging as an additional fact that attached to it was a 
power of attorney authorizing confession of judgment. /e/d, that on the ground of 
= en defense at law the bill will be dismissed. Vanatta v. Lindley, 64 N. E. 

ep. 735 (Ill.). 

i ene question eh eS arises in cases of forged instruments, or of notes paid 
at maturity but not surrendered. The view of the principal case, following Black v. 
Miller, 173 Ul. 489, has some support. Winchester, etc., Co. v. Morse, etc., Co., 33 Fed. 
Rep. 170; see Lewis v. Tobias, 10 Cal. 574. The weight of authority is, however, 
contra, Fuller v. Percival, 126 Mass. 381; Cooper v. Joel, 27 Beav. 313. The simple 
and convincing ground underlying the latter decisions is that an instrument, though 
void, may be a source of subsequent vexatious litigation ; and that the defense thereto, 
especially when affirmative, may be difficult to establish after lapse of time. It would 
seem, therefore, that equity jurisdiction should be exercised gusa timet. See Metler’s 
Adm. v. Metler, 18 N. J. Eq. 270, 273. In the pareteci case this ground may be 
urged with peculiar force because of the power of attorney authorizing confession of 
judgment. Where, on the other hand, an instrument is void on its face, there would 
in general be no reason for equitable relief. Simpson v. Lord Howden, 3 Myl. & C. 

7; Briggs v. Johnson, 71 Me. 235. So also, if an action at law on the void instrument 
is already pending in the domestic courts, it would seem reasonable, in the absence of 
special circumstances, not to remove the case to a court of equity. See McLin v. 

‘arshall, 1 Heisk. (Tenn.) 678 ; Butler v. Durham, 2 Ga. 413, 425. 


Equity — INJUNCTION — CONTRACT TO EMPLOY ONLY MEMBERS OF PARTICULAR 
Lasor Union.—A contractor agreed to employ members of a labor union, and no 
others, upon all his stone work of a certain character. The union prayed an injunc 
tion to restrain the contractor from breaking his agreement not to employ others. 
Held, that the injunction will not lie, as there is an adequate remedy at law. S/one, 
etc., Union v. Russell, 38 N. Y. Misc. 513. See NOTES, p. 215, 


EvIDENCE — DyING DECLARATION PARTIALLY INCOMPETENT. — Upon trial of the 
defendant for homicide, a dying declaration made by the deceased was admitted in 
evidence. A part of this declaration would, if standing alone, have been inadmissible 
because it did not relate to the immediate circumstances of the killing. 7e/d, that the 
whole declaration is properly admitted, subject to appropriate instructions to the jury 
by the court. State v. Carter, 107 La. 792. 

Dying declarations, although hearsay, are admissible in a single class of cases, — 
prosecutions for homicide, where the declaration was made by the deceased in fear of 
death and concerning the circumstances of the killing. Zhe King v. Woodcock Case, 
Leach, 3d ed. 563; 1 GREENL. Ev. 16th ed., §§ 156,156a. Cf People v. Davis, 56 N.Y. 
95. Such declarations were formerly admitted more freely and sometimes even in civil 
cases. Wright d. Clymer v. Littler, 3 Burr. 1244, 1255; SWIFT, Ev. 125, The modern 


| 

\ 


RECENT CASES. 223 


narrowing of the doctrine appears to indicate doubt on the part of the courts as to the 
credibility of such declarations and as to the practical expediency of allowing them to 
come before juries. ‘The decision in the principal case is apparently at variance with 
the modern policy, since a jury, in spite of instructions, might often be influenced by 
the part of the declaration which is in itself incompetent. It would seem that the 
court might well entirely exclude such portions of the declaration, due care being 
had, of course, not to alter the meaning which the remainder bore in its original con- 
test. The weight of pohorien ae seems to support such acourse. Terrell v. Com., 
13 Bush. (Ky.) 246; State v. Wilson, 121 Mo. 434. 


EvIDENCE— SELF-INCRIMINATION — PRODUCTION OF Books BY BANKRUPT. — A 
bankrupt on involuntary petition refused to file schedules and turn over books of 
account according to pa of the bankruptcy court, alleging that their contents would 
tend to incriminate him. He was at the time under indictment in a state court for 
grand larceny. He/d, that since it does not clearly appear that the evidence would not be 
incriminating, the bankrupt’s refusal to furnish it does not render him punishable for 
contempt. /n re Kanter et al., 117 Fed. Rep. 356 (Dist. Ct. S. D. N. Y.). For a dis- 
cussion of the question involved, see 13 Harv. L. REv. 296; 14 ibid. 461. 


INSURANCE — STANDARD POLICY — AVOIDED BY CLAUSE REGARDING REPAIRS. — 
An insurance policy contained the provision that it should be void if mechanics should 
be employed in building, repairing, or altering the premises for more than fifteen con- 
secutive days without the consent of the insurance company. Mechanics had been 
working on the building for the twenty-four days immediately preceding the fire. 
Held, that the piety was thereby avoided. German Ins. Co. v. Hearne, 117 Fed. Rep. 
289 (C.C. A., Third Circ.). 

The case is of interest because it is apparently the first time that a court has passed 
upon the clause in question. Although comparatively modern, this clause is very 

eneral, having been inserted in the statutory form of policy of many of the states. 
So Smith v. German Ins. Co., 107 Mich. 270, 271; Mechanics’ Ins. Co. v. Hodge, 149 
Ill. 298, 305; RicHARDs, INs., pp. 584, 585. Hence the condition would appear to be 
generally considered a reasonable one; and, as its terms are clear and not open to 
reasonable misinterpretation, the principal case would seem to be correct in construing 
the clause strictly. See /mperial Fire Ins. Co. v. Coos County, 151 U.S. 452, 463. 
Formerly the more common form of the condition seems to have been that any repairs 
without the written consent of the company should render the policy void; but this 
was generally construed by the courts as not including small repairs or such as did not 
increase the risk. Summerfield v. Phenix Assur. Co. 65 Fed. Rep. 292; James v. 
Lycoming Ins. Co., 13 Fed. Cas. 7, 182. A similar construction has been applied to 
the vacancy clauses. Worley v. State Ins. Co., 91 Ia. 150; Dennison v. Phanix Ins. 
Co., §2 la 457. While there is no exactly analogous decision, those most nearly in 


point would seem to support the principal case. Vewport Imp. Co. v. Home Ins. Co., 
163 N. Y. 237. 


INSURANCE — WAIVER OF CONDITION. —In a suit on an insurance policy the 
company set up as a defense the breach of a condition that proof of loss be furnished 
within sixty days. To establish a waiver the insurer replied that the company in its 
refusal to pay did not give the breach of condition as a reason therefor, but stated an- 
other ground. The company demurred. é/d, that the demurrer must be sustained. 
Germania Ins. Co. v. Pitcher, 64 N. E. Rep. 921 (Ind., Sup. Ct.). See NorEs, p. 217. 


INTERNATIONAL Law —Sratus oF CuBA DURING UNITED STATES MILITARY 
OccuPATION. — A murder was committed on a vessel sailing under a registry issued at 
Havana by the American military government. é/d, that the United States courts 
have no jurisdiction over the offence, since the vessel was an extension of a “ foreign 
country.” United States v. Assia, 28 N.Y. L. J. 433 (Circe. Ct, E. D. N. Y.). See 
NOTES, p. 213. 


MUNICIPAL CORPORATIONS — LEGISLATIVE CONTROL — INTERFERENCE WITH 
CONTRACT RIGHTS. — A city, in granting the use of its streets to a street railway com- 
pany, had imposed on the company the obligation of paving between its tracks. A sub- 
sequent state statute released this obligation and substituted a money payment equal to 
the cost of the paving. é/d, that this statute is not unconstitutional as impairing the 


obligation of a contract. City of Springfield v. Springfield St. Ry. Co., 64 N. E. Rep. 
577 (Mass.). See NOTES, p. 211. 


PROPERTY — ADVERSE POSSESSION — EFFECT OF TENANT’S ADMISSIONS. — A 
mortgagee of land to which the ~ortgagor had had no title foreclosed his mortgage, 
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but took possession only through a tenant who entered under a verbal agreement to 
sa mpage The tenant held for nee | years without carrying out this agreement, and 

uring that time freely admitted to all the world that the plaintiff was in fact the true 
owner. Subsequently, the mortgagee conveyed to the defendant. e/d, that the state- 
ments of the tenant are admissible in evidence in a suit by the plaintiff for the recovery 
of the land. Walsh v. Wheelwright, 96 Me. 174. See NOTES, p. 216. 


PROPERTY — ADVERSE POSSESSION — INTERRUPTION BY VIS Major. — The de- 
fendants took adverse possession of lands owned by the plaintiffs. Before the expira- 
tion of the statutory period for obtaining title by adverse possession the lands were 
submerged by a river. After the completion of the statutory period the lands formed 
again. The defendants es possession. A¢/d, thatthe adverse possession of the 
defendants was terminated by the submergence of the lands, the constructive posses- 
sion then reverting to the plaintiffs. Sec’y of State v. Krishnamoni Gupta, 4 Bom. 
L. R. 537 (Eng., P. C.). 

he case is peculiar in that during the latter part of the statutory period neither 
claimant had actual possession of the land, although the disseisor’s abandonment was 
involuntary. But the rule of law appears to be strict in requiring that to acquire title 
by adverse possession the disseisor must have an actual and continuous possession. 
ard v. Cochran, 150 U. S. 597; Agency Co. v. Short, L. R. 13 App. Cas. 793. Con- - 
structive possession cannot here avail the defendant, as he had not color of title to the 
whole coupled with an actual possession of a part. See Bailey v. Carleton, 12 N. H.9. 
Nor is it material that the break in the continuity of the defendant’s possession is due 
to an abandonment compelled by outside causes. See Holliday v. Cromwell, 37 Tex. 
437. But such compulsory abandonment must be of more than a vega! duration. 
Mc Colgan v. Langford, 6 lon (Tenn.) 108, 116. On facts very similar to those in the 
principal case it was recently held that the running of the statutory period was at least 
suspended. Western v. Flanagan, 120 Mo. 61. 


PROPERTY — AGISTER’S LIEN —SURRENDER OF PossESsION. — The plaintiff had 
possession of certain cattle on which he held an agister’s lien by statute. The defend- 
ants demanded possession by virtue of a subsequent chattel worlente granted while 


the cattle were in the plaintiff's possession, and threatened to take them by force if 
necessary. The plaintiff, though asserting his lien, surrendered the cattle to the de- 
fendant. He/d, that the plaintiff has not lost his lien and can replevy the cattle. 
Becker v. Brown, 91 N. W. Rep. 178 (Neb.). 

At common law any voluntary surrender of possession destroyed the lien. Jacods v. 
Latour, 2M. & P. 201. How far statutory liens, now so general, are dependent upon 
the retention of possession by the lienor is a matter of dispute. In certain cases, for 
example, the landlord’s lien on his tenant’s crops, possession by the lienor is impossible. 
Beall v. White, 94 U.S. 382. So also where an Locate retention of possession would 
be inconsistent with the purposes of the bailment it is not required. Smith v. Marden, 
60 N. H. 509; Young v. Kimball, 23 Pa. St. 193. But such possession as is not incon- 
sistent must be retained. Thus the surrender of possession for an unnecessarily long 
period is held fatal. Papineau v. Wentworth, 136 Mass. 543. And as against an inno- 
cent mortgagee or purchaser of a horse while out of the possession of the livery stable 
keeper, the lien is also lost. Marseilles Mfg. Co. v. Morgan, 12 Neb. 66; Vinal v. 
Spofford, 139 Mass. 126,130. But in the principal case absolute retention of possession 
was not inconsistent with the purposes of the bailment; and the statutes being in de- 
rogation of the common law should be strictly construed. See Stone v. Kelley, §9 Mo. 
App. 214, 218; Robinson v. Kaplan, 21 N. Y. Misc. 686, 688. It would seem therefore 
that the plaintiff waived his lien unless the surrender of possession can be considered 
involuntary, as the court suggested. See A//en v. Spencer, t Edm. Sel. Cas. (N. Y.) 117. 


PROPERTY — COVENANTS OF TITLE — RESCISSION FOR BREACH WHEN GRANTOR 
1s INSOLVENT. — The defendant by deed containing the usual covenants of seisin and 
of warranty, purported to convey an estate in fee simple to the plaintiff. The defend- 
ant had in fact only a life estate. Later he became insolvent. ée/d, that the plaintiff 
is a. - a decree rescinding the contract. Matthews v. Crowder, 69 S. W. Rep. 
779 (Tenn.). 

The court rests its decision on the co-existence of insolvency and an assumed breach 
of the covenant of warranty. Ordinarily, however, this covenant is held to be broken 
only when the grantee or his assignee has been lawfully evicted. Bedeloe v. Wadsworth, 
21 Wend. (N. Y.) 120; see Smith v. Fones, 97 Ky. 670, contra. The few dissenting 
jurisdictions, of which Tennessee is not one, hold that the covenant of warranty repre- 
sents and contains all the covenants for title. Since, under the general rule, there 
would have been no remedy at law in the principal case, there would seem to be no 
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basis for rescission. RAWLE, COVENANTS FOR TITLE, Sth ed., § sr A second ground 
of decision, and upon this the case may be supported, is that the breach of the cove- 
nant of seisin and the defendant’s insolvency are sufficient to support the plaintiff’s bill. 
This covenant is usually regarded as an assurance of the right to convey the very es- 
tate described in the deed, and is therefore broken when made, if at a!l. . See Greenby 
v. Wilcocks, 2 Johns.(N.Y.) 1. Thesubject-matter being land, the grantee may pursue 
his appropriate equitable remedy of rescission, if the grantor is insolvent. /ngramv. 
Morgan, 4 Humph. (Tenn.) 66. 


PROPERTY — EXCEPTION BY LATER ELECTION. — The plaintiff by deed conveyed 
land to B in fee, to the use of B, excepting a road not less than forty feet in width, to 
be built from a certain point to the nearest road which should be constructed by B or 
his assignee. e/d, that the exception is inoperative. Savill Bros., Lid. v. Bethell, 
[1902] 2 Ch. 523 (C. A.). 

The principal case establishes the rule in England that land excepted must be 
defined at the time of the execution of the deed. A dictum in accord is contained in 
Pearce v. Watts, L. R. 20 Eq. 492. Some American cases, however, permit the land 
excepted to be defined by the subsequent choice of either party. Ax parte Branch, 
72 N.C. 106. A part of the whole parcel conveyed can be saved to the grantor by 
exception only, and not by reservation. Douglas v. Lock, 2 A.& E.705. Accordingly, if 
the part excepted is to be defined at a future time, title to the whole must, until that 
time, remain in the grantor. This is possible only where the conveyance operates 
under the Statute of Uses. The retention of title is also contrary to the intention of 
the parties. By a sacrifice of principle some American courts have, as in reservation, 
given the grantee title to the whole at once. Dygert v. Matthews, 11 Wend. (N. Y.) 
35- If the technical distinction between exception and reservation be disregarded, the 
exception by an election subsequent to the deed finds support in the general American 
doctrine that monuments erected after the conveyance control boundaries set by 
the deed. Avnowles v. Toothaker, 58 Me. 172. Since in the principal case the convey- 
ance operated at common law, the decision is clearly correct. It has, in addition, the 

ractical advantage over the American rule that a final description of the land granted 
is found in the deed itself. 


PROPERTY — LEASE OF WATER PRIVILEGE— ASSIGNEE’S LIABILITY FOR RENT. 


— By a contract in the form of a lease the plaintiff granted to B for a term of years the 
peevibege of drawing from a certain canal sufficient water to fill B’s pond during the 


ice-gathering season, the latter covenanting to pay a certain annual rent. B assigned 
his rights to the defendant. /e/d, that the transaction constitutes a lease, and that 
the defendant as assignee of the lessee is liable for the rent. ordan v. Water Co., 
64 N. E. Rep. 680 (Ind., Sup. Ct.). 

This decision is noticeable as a recognition of leases of incorporeal interests in land. 
Though the authorities, especially in America, are comparatively few, such leases have 
been recognized from early times. See Bally v. Wells, 3 Wils. 25; Smith v. Simons, 
1 Root (Conn.) 318 ; WOODFALL, LANDLORD AND TENANT, 15th Eng. ed., 86-90. The 
case appears, also, to be the first American decision applying to leases of incorporeal 
interests the general rule that the assignee of a lessee is liable for the performance of the 
lessee’s covenants. Whereas covenants running for or against land held in fee depend 
on the common law, the above rule as to covenants in leases was definitely established 
in England by the St. 32 Hen. VIII. c. 34; and in almost all the American states the 
provisions of that statute have in effect been re-enacted, or adopted as part of their 
common law. See Sims, COVENANTS, 71-77. In England there appears to have 
been at first some doubt whether this statute applied to leases of incorporeal interests. 
See Bally v. Wells, supra, 26-33. It would seem, however, that by its very terms such 
cases are included; and in later decisions it has been so held. Martyn v. Williams, 
1 H. & N. 817; see Bally v. Wells, supra; Norval v. Pascoe, 34 L. J. Ch. 82. Provi- 
sions similar to those of the English statute are in force in Indiana as common law. 
Dawson v. Coffman, 28 Ind. 220; Carley v. Lewis, 24 Ind. 23. The decision holding 
the assignee liable seems, therefore, sound. 


PROPERTY — Lis PENDENS — APPLICATION TO PERSONALTY. — The plaintiff 
brought suit to foreclose a mortgage on the stock-in-trade and debts of A. B. 
While the suit was pending the mortgagor was adjudged insolvent ; and the assignee 
was not made aparty. After the plaintiff had obtained his decree, a debtor of the 
insolvent paid his debt to the assignee. The plaintiff applied for an order that the 
assignee should pay over the sum received in execution of the decree. /e/d, that 
the order shall not be made. Mudalier v. Ayyangar, 25 India L. R. (Mad. Ser.). 406. 

That the doctrine of 4s pendens does not apply to personal property, other than 
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chattels real, is now settled law in England. Wigram v. Buckley, [1894] 3 Ch. 483. 
But the reasons for applying the doctrine to cases of realty exist also in suits concern- 
ing personalty. Indeed, in the latter case the danger of defeating the decree of the 
court by transfer pendente lite is even greater. These reasons, however, seem to be out- 
weighed by other considerations of — Of personalty, unlike real estate, the chief 
indication of title is possession; and to hold that dona fide purchasers should not be 
protected would be to run the danger of impairing the freedom of commercial transac- 
tions. On this reasoning the American courts unanimously refuse to apply the doc- 
trine of /is pendens to cases of negotiable instruments. Warren v. Marcy, 97 U. S. 
But the weight of authority is against extending the exception to include other kinds 
of personal property. Carr v. Lewis Coal Co.,15 Mo. Ap. 551; Thoms v. Southard, 
2 Dana (Ky.) 475. See contra, Chase v. Searles, 45 N.H.51t. The decision in the 
principal case was also rested upon the ground that the doctrine of dis pendens could 
not affect the assignee, since he is an involuntary transferee. This also is contrary to 
the weight of American authority. See BENNETT, Lis PENDENS, § 226. 


PROPERTY— PROTECTION OF UNCOPYRIGHTED NEWS— PUBLICATION BY 
“ TicKER.” — The plaintiffs collected news by their telegraphic system and transmitted 
it to their tickers which were placed in brokers’ offices, saloons, and hotels. ‘The 
defendants appropriated such news from the plaintiffs’ tickers and transmitted it to 
the tickers of their own customers. e/d, that equity will restrain the defendants from 

ublishing news thus obtained. ational, etc., Co. v. Western, etc., Co. 25 Nat. Corp. 
ep. 352 (C. C. A., Seventh Circ., Oct., 1902). 

The law recognizes and protects a property right in unpublished original “ literary 
property,” commonly including in the term artistic productions, knowledge, and news. 
Palmer v. De Witt, 47 N. Y. 532; Rees v. Peltzer, 75 Ill. 475. But after there has 
been an unqualified dedication to the public the only protection is by copyright. 
Potter v. McPherson, 21 Hun (N. Y.) 559. On the one hand the delivery of a lecture 
or the presentation of a play is not generally a sufficient publication. Abernethy v. 
Hutchinson, 1 Hall & T. 28. On the other, printing a book for public sale is so held. 
Potter v. McPherson, supra. No valid distinction between these cases apparently can 
be based on any difference of intention in the publication, or on any implied contract 
with the recipients, except perhaps in cases of publication to private subscribers. See 


Kiernan v. Manhattan, etc., Co., 50 How. Prac. (N. Y.) 194. Nor will general accessi- 
tt 


bility prove a satisfactory test. It is suggested that a er distinction is whether 
the publication had been given out in so tangible a form that the public might gen- 
erally possess the copies. See Zribune Co. of Chicago v. Assoc. Press, 116 Fed. Rep. 126. 
This would include in the protected class the principal case, which seems not to ex- 
tend the law, but merely to apply it to a novel state of facts. But see Xiernan v. 
Manhattan, etc., Co., supra. 


PROPERTY — REVOCATION OF PAROL LICENSE — LICENSEE IN STATU QUO. — 
The plaintiff acting on a parol license constructed a ditch across the defendant’s land; 
and upon the defendant tearing up part of it recovered damages for the entire cost of con- 
struction of the ditch. e/d, that the plaintiff cannot by ee compel the defend- 
ant to allow him to repair the ditch. Oster v. Broe, 64 N. E. Rep. 918 (Ind., Sup. Ct.). 

The weight of authority holds that a parol license to do an act on the land of the 
licensor is revocable even when the licensee has incurred expense on the faith of such 
license. Hodgkins v. Farrington, 150 Mass. 19; St. Louis, etc., Yards v. Wiggins, etc, 
Co., 112 Ill. 384. But in several of the states the more equitable doctrine prevails, 
that under such circumstances the license becomes irrevocable. Wilson v. Chalfant, 
15 Ohio, 248 ; Hodgson v. Jeffries, 52 Ind. 334. The basis of this latter view is well illus- 
trated by the principal case. hen the licensee has recovered his expenditure, the 
parties stand in the same position as before the license was executed, and there is, 
therefore, no injustice in allowing the licensor to revoke. The point has been touched 
on before, but seems never to have been directly decided. See Ameriscogein Bridve v. 
Bragg, 11 N. H. 102; Lane v. Miller, 27 Ind. 534. Two closely analogous decisions 
have been rendered to the effect that a license to erect a structure on the land of the 
licensor, though executed ~~ be revoked if the structure has been destroyed. Veghte 
v. Raritan, etc., Co., 19 N. J. Eq. 143; Allen v. Fiske, 42 Vt. 462. On principle the cases 
seem to be identical. 


SALES — FRAUD OF AGENT— ESTOPPEL. — The plaintiff authorized a dock com- 
any to deliver the plaintiff’s lumber to the orders of one C., the plaintiff's clerk, who 
ad a limited authority to make sales. C. fraudulently obtained transfers into the 

name of B., a fictitious person, and then in the character of B. sold the lumber to the 
defendant, who took without notice of the fraud. The plaintiff brings an action for 
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conversion. Aé/d, that the plaintiff can recover. Farguharson Bros. & Co. v. King 
& Co., [1902] A. C. 325. For a discussion of the contrary decision in the lower court, 
see 15 Harv. L. REv., 322. 


STATUTE OF LIMITATIONS — WAIVER — DEBT INCLUDED IN SCHEDULE BY IN- 
SOLVENT. — A petitioner in insolvency included in his schedule of debts two debts 
barred by the Statute of Limitations. Later the petitioner filed a motion to expun 
these claims. A¢/d, that including the debts in the schedule acts as a waiver of 
defense of the Statute. J Re Gibson, 69 S. W. Rep. 974 (Ind. T.). 

To waive the defense of the Statute of Limitations a new promise to pay, express or 
implied, must be proved. Bell v. Morrison, 1 Pet. (U.S. Sup. Ct.) 351. An acknowl- 
edgment admitting the debt and a willingness to pay will raise the presumption of an 
implied promise. a// v. Bryan, 50 Md. 194. But this may be rebutted by showing 
that there was no intention to promise to pay the debt. Creuse v. Defiganiere, 10 
Bosw. (N. Y.) 122. The weight of authority therefore, in opposition to the principal 
case, holds that the bankrupt’s inclusion in his schedule of a debt barred by the Statute 
is insufficient to remove the statutory bar, for the debtor’s intention in including eve 
possible claim in his schedule, is to escape payment, not to promise to pay. Jn Re 
Lipman, 94 Fed. Rep. 353; Hidden v. Coszens, 2 R.1. 401. Nor does this acknowl- 
edgment bind his assignees by raising an implied promise to pay out of his assets. 
In Re Kingsley, Fed. Cas. 7819. LOWELL, BANKR. § 212. The law should imply a 
promise only where the words will fairly bear that construction. The decision in the 
principal case, therefore, though supported to some slight extent, seems ill-considered. 
In Re Hertzog, Fed. Cas. 6433, accord. 


Torts — LEGAL CAUSE — INTERVENING NEGLIGENCE OF RAILROAD COMPANY. 
— The defendant railroad delivered a defective freight car to a connecting line. After 
a negligent inspection by the second company the car was put in use and an employee 
was injured by reason of the defect. e/d, that the first company is not liable. 
Missouri K. & T. Ry. Co. v. Merrill, 70 Pac. Rep. 358 (Kan.). 

As to the liability of the first company there is a sharp conflict of authority. 
Fowles v. Briggs, 116 Mich. 425, accord; Zzalv. Am. M. Co., 84 Minn. 320, contra. 


The principal case holds that no duty was owed by the first railroad to employees of 
the second. This conclusion is in keeping with most decisions in the analogous cases 
of the sale of manufactured articles. Curtin v. Somerset, 140 Pa. St. 70. On principle, 
however, it seems to be unsupportable. See 15 Harv. L. Rev. 666. The court also 
relies, to some extent, upon the theory that the causal connection is broken by the 
intervention of a new wrongdoer. But if, under all the circumstances, the defendant 
was negligent, as the court assumes, it is difficult to see how he can escape liability. For 
in determining whether or not the defendant was negligent toward the plaintiff an 
important fact was the duty of subsequent inspection, sa it would seem that in hold- 
ing him negligent the jury must have considered that the second company’s negligence 
was foreseeable. When an intervening negligent act can thus be anticipated the first 
wrongdoer should remain liable. Lane v. Atlantic Works, 111 Mass. 136, 140. Deci- 
sions opposing the principal case hold that there was no active intervention by the 
second company, but only a passive failure to divert a harmful force. Zeal v. Am. 
M. Co., supra. This distinction appears doubtful. Instead of a simple omission the 
wrong seems to have been an active use of a negligently inspected car. 


‘TORTS — PRESUMPTION OF NEGLIGENCE — REs IpsA LoQuiTuR.— A passenger 
who was injured by a collision between two railroad trains, brought an action against 
the company on whose train he was travelling. AHe/d, that the burden is upon the 
65 (Cal) to disprove negligence. Osgood v. Angeles Traction Co.,70 Pac. Rep. 
I al.). 

The case is supported by two decisions, in which, however, the point was apparently 
not important. Central Pass., etc., Co. v. Kuhn, 86 Ky. 578; Little Rock, etc., Ry. Co. v. 
Harrell, 58 Ark. 454. The doctrine of res ipsa loguitur is applied when the injury com- 

lained of is such a one as would not ordinarily occur unless the defendant were neg- 
gent. It is based primarily on nemo | and secondarily on considerations of 
expediency. Scott v. London, etc., Docks, 3 H. & C. 596; Judson v. Powder Co., 1 
Cal. 549. If nothing further appears than that the passenger was injured by an acci- 
dent to the train on which he was riding, the rule may well be applied. G/eason v. 
Virginia, ete., R. R. Co., 140 U.S. 435- But when the further fact is present that 
physical forces under the control of an independent party contributed materially to the 
result, it would seem that the presumption of negligence should not be raised. Neither 
on grounds of probability nor expediency would there seem to be sound reasons for 
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fixing the responsibility for the collision upon either railroad company until something 
more than the mere fact of the collision is shown. It is held that in such a case no 
presumption arises against the company which was not carrying the passenger injured. 
Tompkins v. Railway, 66 Cal. 163. 


TORTS — PROCURING BREACH OF CONTRACT — PERSONAL SERVICE. — The de- 
fendant persuaded a travelling salesman, under contract with the plaintiff, to leave the 
plaintiff’s employment and enter the service of the defendant. Ae/d, that the defend- 
= a not liable. Brown Hardware Co. v. Ind. Stove Works, 69 S. W. Rep. 805 (Tex., 

iv. App.). 

This case commits Texas to the minority view on this question. Boulier v. Macau- 
ley, 91 Ky. 135, accord; Lumley v. Gye, 2 E & B. 216; Walker v. Cronin, 107 Mass. 
555; contra. But where the breach procured is of a contract involving no personal 
service the weight of authority refuses to allow recovery unless illegal means are used. 
Boyson v. Thorn, 98 Cal. 578; contra, Jones v. Stanley, 76 N.C. 355- There appears 
to be no valid reason for the distinction. The principle covering all such cases would 
seem to be, that any one intentionally causing pecuniary loss to another is prima facie 
liable. See Vegelahn v. Guniner, 167 Mass. 92, 106. Exactly what circumstances 
ought, on this theory, to be recognized as a justification must depend upon rather 
broad principles of justice and policy. Where the defendant procures a breach of 
contract, actuated merely by a desire to profit at the plaintiff’s expense, his act would 
seem clearly unjustifiable. A contrary decision in the principal case, therefore, would 
be preferable. 


TRUSTS — BANK DEPOSIT FOR SPECIFIC PuRPOSES.— A sum was deposited by 
X in a bank with directions that at the end of six months the amount was to be paid 
to the plaintiff in monthly instalments. Before the expiration of the six months the 
bank became insolvent. /Ye/d, that although the bank was entitled under the contract 
to mix the deposit with its general funds, it was a trustee of the a EF and the plaintiff 
is therefore a preferred creditor. Woodhouse v. Crandall, 64 N. E. Rep. 3 (Iil.). 

It is well settled that the relation arising from the ordinary deposit in a bank is that 
of debtor and creditor. Marine Bank v. Fulton Bank, 2 Wall. (U.S. Sup. Ct.) 252; 
see Foster v. Essex Bank, 17 Mass. 479. It is equally clear that when the depositary 
is not permitted to mingle the deposit with its general funds, the deposit is not an 
asset of the bank, and the depositor has a prior lien. McLeod v. Evans, 66 Wis. 401. 
Where a deposit is made with the understanding that it may be mingled with the general 
funds, but is to be applied according to an agreement, and not to be drawn upon by the 
depositor, the relation created is not purely that of debtor and creditor; and this fact 
has led some courts to assume, as in the principal case, that a trust relation is estab- 
lished. Peak v. Ellicot, 30 Kan. 156; see People v. City Bank of Rochester, 96 N. Y. 32. 
It is not, however, a strict trust, since there is no definite ves. Therefore the rights of 
the depositor and beneficiary must be purely contractual, and it is difficult to see why 
their claim should be preferred above any other contract obligation of the bankrupt. 
The decision seems contrary to the better authority. / re Hosie,7 Nat. Br. Reg. 601; 
Mutual Accident Assn. v. Jacobs, 141 Il. 261. 


Trusts —CONSTRUCTIVE TRUST— RECOVERY FROM TRANSFEREE OF FoRGED 
TRANSFER OF STOCK. — The defendant, an innocent purchaser of a forged transfer 
of stock, presented it to the plaintiff corporation, which registered him as a share- 
holder. He subsequently transferred to an innocent purchaser for value, to whom the 
plaintiff issued certificates of registration. Neither the plaintiff nor the defendant was 
negligent. The plaintiff, being obliged to re-instate the original holder of the stock, 
sued the defendant for an indemnity. /é/d, that the plaintiff can recover. Mayor, 
&c., of Sheffield v. Barclay, et al., 19 T. L. Rep. 2 (Eng., K. B.). 

Where the first transferee had not transferred to a third party, it was held that he 
had no claim as a shareholder. Simm v. Anglo-American Tel. Co., L. R. 5 Q. B. 188. 
And under similar circumstances it was decreed that he deliver up his certificates to be 
cancelled. Hambleton & Co. v. Central Ohio Ry., 44 Md. 551. His subsequent transfer 
can manifestly make no difference as to his liability to bear the loss. The analogy is 
close to cases where, a prior endorsement having been forged on a bill of exchange, the 
drawee is allowed to recover the money paid. Canal Bank v. Bank of Albany, 1 Hill 
(N. Y.) 287. There, as in the principal case, the equities are not equal. The holder, 
having no title, has persuaded the drawee to pay money, or the corporation to incur a 
liability under a mistake of fact, without consideration. The money he has a peesecely 
paid to a third party is consideration, not for the certificates or their proceeds, but for 
a piece of worthless paper. The fact that he has given value and received none should 
not entitle him to keep the plaintiff's money, for which it has received nothing. The 
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court seemed influenced by the doctrine, upon which the Massachusetts court based its 
decision in a similar case, that the plaintiff’s right is based on an implied warranty of 
title. Boston, etc., Co. v. Richardson, 135 Mass. 473. This doctrine is unnecessary for 
the decision and seems unsupportable. 


BOOKS AND PERIODICALS. 


“ OLD TIMES AT THE LAW SCHOOL.” — In the Atlantic Monthly for Novem- 
ber Samuel F. Batchelder, LL.B., 1898, gives an extremely interesting account 
of the foundation of law instruction in Harvard University, and a brief history 
of the Law School from its beginning in 1817, to 1870, with an excellent charac- 
terization of the various members of the Law Faculty during that period. 

The opening paragraphs call attention to the striking group picture of Isaac 
Royall and members of his family, and describe a bequest in Royall’s will, exe- 
cuted in 1778, which endowed the first Professorship in Law in Harvard College. 
“In the middle of the line of pictures hanging between the delivery desks in the 
reading-room of the Harvard Law School is a striking group of three-quarter 
length figures that suggests a Copley, but is in reality the work of Feke, a 
young Newport Quaker of about a eee’ A ago. A stiff red-coated gentleman 
stands at a table surrounded by admiring female relatives. He is Isaac Royall, 
Brigadier-General of the Province of Massachusetts Bay, member of the Coun- 
cil, staunch upholder of King George. His magnificent old mansion in Medford 
is still standing, and of its owner it is comfortably recorded that ‘no gentleman 
of his time gave better dinners or drank costlier wines.’ But after the Battle 
of Lexington, like a good Tory, he followed the British to Halifax, and thence 
to England, where he died.” The group portrait is described on the back of 
the canvas as follows: “drawn for Mr. Isaac Royall whose portrait is on the 
foreside. Aged 22 years 13th inst. His Lady in blue. Aged 19 years 13th 
instant. Her sister Mrs. Mary Palmer in Red. Aged 18 years 22d of August. 
His Sister Penelope Royall in Green. Aged 19 years 25th of April. The 
Child, his Daughter Elizabeth 8 months 7th instant. Finished Sept. 15th 1741 
by Robert Feke.” 

Royall’s gift remained idle until 1815, when Isaac Parker, Chief Justice 
of Massachusetts, was appointed Royall Professor of Law. He held the posi- 
tion till 1827. In 1817 Professor Parker recommended to the Corporation the 
establishment of a school for the instruction of students at law under the pat- 
ronage of the University. Accordingly the Corporation at a meeting held May 
14, 1817, voted “that some counsellor, learned in the law, be elected to be 
denominated University Professor of Law; who shall reside in Cambridge, and 
open and keep a School for the Instruction of Graduates of this or any other 

niversity, and of such others, as, according to the rules of admission as Attor- 
neys, may be admitted after five years’ study in the office of some counsellor.” 
The duties of the University Professor were outlined at this meeting, together 
with the privileges to be accorded to the students, and it was voted that the 
action of the Corporation be laid before the Overseers for their approval. This 
action of the Corporation marks the foundation of the Harvard Law School, a 
new department of the University. Hon. Asahel Stearns was chosen first 
University Professor. 

The article gives a sketch of Professor Stearns, from which the following is 
taken: “ Professor Stearns was much more than first University Professor of 
Law in the new School. He was the entire faculty. His office, in Harvard 
Square, was the School; and, as good Dr. Peabody sententiously remarks, 
‘a building, a library, and an organized faculty were essential to make the 
School attractive.” Some apologies for the first two were presently provided in 
a very old, low-studded building on the site of the present College House, where 
a so-called lecture-room, and an equally dubious library were fitted up. But the 
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number of law students rarely rose above eight or ten, and in 1829 had actually 
run down toone. At this stage Mr. Stearns naturally resigned.” 

A clear account is then given of the founding of the Dane Professor- 
ship, and of the condition named by the founder, Nathan Dane, namely, that 
Justice Joseph Story, of the United States Supreme Court, should be the first 
professor to fill the chair. “ At the same time the Royall Professorship was 
filled by John H. Ashmun.” Professor Ashmun died in 1833. He is described 
as perhaps the most brilliant figure in the whole history of the School. ‘“ The 
Royall Professorship, thus sadly vacated, was accepted by Simon Greenleaf, 
reporter of the Supreme Court of Maine.” 

“The School soon broadened into national reputation. In three years the 
need of better quarters became imperative, and again Mr. Dane came forward 
with a large contribution and a temporary loan of more.” In 1832 Sumner wrote : 
“Dane Law College (situated just north of Reverend Mr. Newell’s church), a 
beautiful Grecian temple with four lonic pillars in front, — the most architectural 
and the best built edifice belonging to the college, was dedicated to the Law.” 
“In 1845 the growth of the School required an addition to Dane Hall. Accord- 
ingly the long transverse portion of the present fabric was built and opened in 
1845, with brilliant ceremonies.” The Law School Circular of 1893 contains 
cuts showing the various changes made in the building from 1832 to 1883, when 
the School was removed to Austin Hall. 

The following glimpse of Story in the lecture-room by G. W. Huston, L. S. 
1843, is of great interest: “In the winter of ’42 Mr. Webster and Lord 
Ashburton, accompanied by Lord Morpeth, were at Cambridge a length of 
‘time settling the Maine boundary question. These three men were in the 
habit of attending Judge Story’s lectures, — access to the library being what 
brought them to Cambridge. After an exhaustive consideration of some 
point, when Judge Story had told what Lord Mansfield thought of it, and 
Chief Justice Marshall’s opinion, and when Lord Morpeth had listened with 
his lips open and his heavy eyelids closed in a negative attitude, for he had 
inherited gout of many generations, Story would suddenly turn to the old 
Lord, sitting on a bench with the students, and inquire, ‘and what is your 
opinion, my lord?’ Morpeth would suddenly change his whole countenance, 
gather up his lips and his eyebrows, his eyes sparkling, and would deliver 
an exceedingly interesting opinion on the point under consideration.” To 
this may be added the following, written of Story by an old alumnus of the 
School: “I often see him in my mind’s eye, walking briskly into the recita- 
tion room when behind the hour; his white hat according so well with the 
white hairs (few in number) which it covered; his ruddy, shining face, sown 
with wrinkles of good humor, or smiles which seemed embedded in the skin. 
He would take his seat in a free and sociable manner, as though about 
commencing a pleasant /é/e-d-téte with the classes. In a moment all were 
attention. His thin gold spectacles would emerge from some mysterious 
hiding-place and jump upon his nose, soon to be removed and put on at 

leasure, serving at times to accompany his hand in a graceful gesture. The 
k before him would open, and with it his small mouth —that threshold of 
legal wisdom guarded with perfect and regular teeth, through which issued 
words of fascination, sent out to lodge in many a haunt of memory. ‘Who 
commences first, to-day?’ inquired the Judge one morning. ‘Mr. —— or 
myself, — either you please,’ replied a senior member. ‘Ah!’ replied the 
Judge, ‘either is a very good answer except in the case where a justice in 
Ireland said to two men (one of whom was to be transported and the other 
executed), which of you is to be hanged?’ 

“ Two portraits of Story hang in the School, both noticeable for the moonlike 
red face and its aspect of extraordinary benevolence.” One of these portraits 
was ag: by the famous artist William Page. He copied it from a portrait 
which he painted of the Judge five years earlier. He incorporated into this 
copy some important suggestions of Judge Story’s son, Mr. William W. Story, 
and the copy proved more successful than the original. It was hung in Dane 
Hall, April 20, 1846. The funds to pay for the portrait were raised at the 
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suggestion of Professor Greenleaf by voluntary subscriptions of the students. 
The original subscription list signed by sixty-three students is in the Harvard 
Law Library. 

Judge Story died in 1845, and Professor Greenleaf resigned in 1848, because 
of failing health, having performed almost all the work of the School from the 
death of Story. The Dane Professorship was then accepted by Theophilus 
Parsons, of Brookline. The Royall Professorship was filled in 1847 by the 
appointment of Joel Parker, Chief Justice of New Hampshire. In 1855 the 

niversity Professorship was revived by the exertions of Professor Parsons, 
who secured the appointment of Emory Washburn, of Worcester, who was at 
that time just quitting the Governorship of Massachusetts. Those who had 
the honor and privilege of knowing the last three named, Parsons, Parker, and 
Washburn, will not be content without reading all that Mr. Batchelder has said 
of them. J. H. A. 


RIGHT OF MAJORITY STOCKHOLDERS TO TRANSFER ENTIRE CORPORATE 
Property. — An important question bearing on the legality of combinations of 
capital is whether the majority of the stockholders of a prosperous private cor- 
poration have the right to transfer its entire property against the will of the 
minority. The American authorities upon the subject are collected and com- 
mented upon in a recent magazine article. Right of a Private Corporation to 
transfer Property, by Gordon Paxton, 8 Va. L. Reg. 1 (May, 1902). The 
writer found no decision recognizing this right. He states, however, that “ while 
the courts have practically denied the power, they afford a very inadequate 
remedy against the formation of trusts, since no one can generally complain 
except a non-assenting stockholder,” and he can usually be bought up. The 
article is to be commended for its very valuable collection and summary of 
authorities. But the author’s conclusion that the law is in the unfortunate 
condition in which the violation of a right is recognized and yet no adequate 
remedy provided, seems inexact and suggests a possible misconception of the 
theoretical basis of the question. 

Combirstions of capital are usually effected by the creation of a new corpora- 
tion to which several existing corporations transfer their entire property, 
receiving in exchange stock of the new company for distribution among their 
shareholders. Assuming the existence of a dissenting minority in any of the 
corporations thus consolidating, the legality of the transaction depends, in the 
first place, upon the authority conferred upon corporations by the state to trans- 
fer their entire property for such a purpose, and, secondly, upon the authority 
which the majority have received from the individual shareholders to represent 
them in such a matter. If the latter authority alone be denied, the non- 
assenting stockholders are obviously the only parties deserving a remedy. The 
cases collected by Mr. Paxton show that this hypothesis exists in fact, and they 
thus prove, contrary to his conclusion, that courts do give a remedy commen- 
surate with the violation of the right in issue. The difficalty with his position 
seems to lie in a failure to recognize that the majority’s right to act springse 
from the enumerated two sources. 

Whether the power to transfer their entire property for purposes of combina- 
tion has been impliedly conferred on corporations by the state, is a question 
rarely passed upon by the courts. The power has never been denied by actual 
decision. In the few cases where courts specifically considered the question, 
no large combination of capital was attempted and only private interests were 
involved. The decisions accordingly are not conclusive that such a power 
exists. Indeed language by courts is to be found where its existence appears 
to be denied. See People v. Ballard, 134 N. Y. 269. 

To determine the extent of the implied authority conferred by the individual 
shareholders upon the majority, a business view must be taken as to the situa- 
tion of the parties to the agreement of incorporation. In many respects the 
majority must be considered as empowered to act; for otherwise corporate 
business would be impossible. One clear limitation, however, is that the ma- 
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jority should act within the corporate powers; anything that the stockholders 
acting unanimously cannot do, @ fortiori a mere majority cannot do. Certain 
other restrictions in regard to the alienation of the entire property are recog- 
nized. The transfer cannot be made in exchange for the stock of another cor- 
poration either to be held by the transferring corporation as an investment or | 
to be distributed among its shareholders against the will of the minority. See 
Byrne v. Schuyler Mfg. Co., 65 Conn. om and Elyton Land Co. v. Dowdell, 
113 Ala. 177. Since transactions of this nature, as already stated, are the usual 
method of trust formation, it follows that a minority stockholder can generally 
prevent his corporation from entering the combination. The fact, however, 
that transfers in connection with objectionable transactions are not allowable 
does not negative the right to transfer the entire property if the transactions 
are unobjectionable. See TAYLor, Corp., 3d ed., § 608. If a sale be made 
in open market for the purpose of distributing the net proceeds among the 
shareholders, the majority may be acting within their authority. From a Tusi- 
ness standpoint, the stockholders may well be regarded as stipulating in their 
contract of association that if a majority of them wish to wind up affairs and 
distribute cash this can be done without procuring the consent of each individ- 
ual. The transaction in its objectionable form of receiving stock in pay- 
ment would seem to come within such an authorization only if the non-assenting 
shareholder were given the option of a price equal to his proportionate part of 
the value of the net assets of the old corporation. Since generally this price 
could be determined only by an actual sale in = market, it would be ex- 
tremely difficult to show that the option was in fact given in any particular 
case. 

The dissenting stockholder’s right to object to combination in the manner in 
which it is usually attempted seems therefore clearly established, and is based 
on a lack of authority in the majority to represent the minority in the objection- 
able transactions. Whether the state has a right to interfere on the ground 
that its sanction has not been given, is an open question; it is at least true 
that such a right has not been denied. 


LIMITATIONS UPON MUNICIPAL TAXING PowER.—A recent decision of the 
highest court of Virginia affirms the validity of a license tax of $500 a year 
imposed upon proprietors of labor agencies by a municipal corporation under a 
general grant of taxing power, on the ground that the reasonableness of such a 
tax is not a judicial question. Woodall v. City of Lynchburg, 40 S. E. Rep. 
915 (Va.). An interesting article in the Virginia Law Register contends that 
the municipality has no power to lay an unreasonable tax. The author further 
maintains that the legislature itself cannot impose upon a calling which it might 
not prohibit under the police power, a tax so great as to prevent one from fol- 
lowing that calling; and that a municipality, since it derives its powers solely 

drom the legislature, must be subject to the same limitation. License Taxation 
by Municipal Corporations. Is the Power Unlimited in Virginia? By Jno. 
G. Haythe, 8 Va. L. Reg. 13 (May, 1902). 

It is thought, however, that the proposition that even the legislature itself has 
no power to levy a prohibitive tax, is not supported by the weight of authority. 
The author's argument is that the Constitution of Virginia (in common with the 
Federal Constitution) protects the citizen in his right to follow a lawful voca- 
tion, and that when the legislature attempts to prohibit such a calling under the 
guise of an exercise of the taxing power, the courts may interfere. The general 
rule is, however, that the courts will not impute a wrong motive to the legislature 
in exercising its admitted powers. Veaszie Bank v. Fenno, 8 Wall (U. S. Sup. 
Ct.) 533; State v. Harrington, 68 Vt. 622. It will be presumed that the pur- 
pose was to raise revenue, not to we the occupation. 

The author’s position that a municipal corporation may not impose an unrea- 


sonable tax under a general grant of taxing power seems better taken. _ It may 
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be granted ihat if a tax directly imposed by the legislature is otherwise lawful, 
the courts cannot declare it void because it seems unreasonably large; for the 
determination of what is then a reasonable tax is for the legislature. ‘The courts 
will not question the decision of a co-ordinate branch of the government upon 
that point. See opinion of Marshall, C. J.,in Providence Bank v. Billings and 
Pittman, 4 Pet. (U. S. Sup. Ct.) 514, 563; Spencer v. Merchant, 125 U. S. 
345, 355- But it does not follow that the courts may not determine the rea- 
sonableness of a municipal tax. A municipal corporation has only the powers 
granted to it by the legislature; and it will not be presumed that under a 
general grant of power the legislature meant to authorize an unreasonable 
ordinance. See Paxson v. Sweet, 13 N. J. Law 196. The courts, in deter- 
mining the extent of the power granted, have generally held that a municipal 
ordinance passed in pursuance of a general power must be reasonable. Bennett 
v. Borough of Birmingham, 31 Pa. St. 15; CooLEy, Const. Lim.,* 200. Simi- 
larly, a power to license, unaccompanied by the power to tax, does not involve 
the right to tax, or to impose an unreasonable license fee. Zhe Laundry 
License Case, 22 Fed. Rep. 701; Ex parte Burnett, 30 Ala. 461. It would 
seem that the same principles should apply to a general grant of taxing power, 
and that a fidanbeinal tax, to be valid, must be reasonable. CooLEy, TAXA- 
TION, 2d ed., pp. 597, 598. The presumption, however, is that the ordinance is 
reasonable unless clearly shown to be otherwise. City of Burlington v. Put- 
nam Ins. Co., 31 Ia. 102. On this narrow ground the decision of the Virginia 
court may possibly be supported, though the author’s criticism of the reasoning 
seems just. 


A BRIEF FOR THE TRIAL OF CRIMINAL CASES. By Austin Abbott, assisted 
by William C. Beecher. Second edition. By the publishers’ editorial staff. 
Rochester: The Lawyers’ Co-operative Publishing Company. 1902. pp. 


xx, 814. 8vo. 

In plan and arrangement, this volume shows little change from the first edi- 
tion, which appeared in 1889 and was reviewed in these pages. 3 Harv. L. REv. 
235. As was there observed, “the whole book is modelled on a brief. _Princi- 
ples are stated in clear, terse language, and in each case followed by a list of 
authorities.” It is designed primarily to assist the practitioner in solving the 
difficulties that are likely to arise unexpectedly during trial. It follows that the 
questions dealt with are chiefly those of adjective law, — evidence, pleading, and 
procedure. Some questions as to constitutional rights are considered, but little 
effort is made to treat problems of substantive law, as the latter do not often 
present themselves suddenly and are, of course, comprehensively dealt with 
elsewhere. Nor, as the author remarked in his preface to the first edition, has 
he attempted “to give rulings on very peculiar and unusual points.” 

The division into fifty main heads adopted in the first edition has been pre- 
served and one sub-head has been added,— The Examination of Witnesses. 
The scope of the work is further extended by the addition of new sections, — 
nearly one hundred in all, — which cover topics not considered in the first edi- 
tion. The most noticeable change is in the number of citations of authorities, 
there being almost twice as many as in the previous volume. The gist of most 
of the cases cited is indicated by brief summaries in the nature of headnotes. 
The book, though confining itself chiefly to American authorities, represents 
nearly every jurisdiction in the United States, and also records many statutory 
modifications of the common law. 

Despite the substantial additions, the publishers have avoided material in- 
crease in the bulk of the volume, — at the cost, however, of some sacrifice in the 
excellence of paper and of typography. The helpfulness of the “ catchwords ” 
at the top of each page has been somewhat diminished in that they are now 
restricted to the main heads into which the book is divided, instead of including 
also the titles of the various sections as in the former edition. Notwithstanding 
these slight imperfections, however, the increase in the number of subjects 
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treated and of authorities quoted and the introduction of cases decided since 
the publication of the first edition, give the present volume a practical value 
considerably greater than that of its predecessor. 


A TREATISE UPON THE LAW OF COPYRIGHT in the United Kingdom and 
the Dominions of the Crown and in the United States of America, contain- 
ing a Full Appendix of all Acts of Parliament, International Conventions, 
Orders in Council, Treasury Minutes, and Acts of Congress now in Force. 
By E. J. MacGillivray. London: John Murray. New York: E, P. Dut- 
ton & Co. 1902. pp. xxxvi, 403. 8vo. 

This work covers, briefly but with sufficient thoroughness, the whole field 
indicated by the title, with the single exception that the chapter on Colonial 
Copyright does not etenpe to deal with the local legislation of the colonies, 
but merely with “the rights of a work published in one part of the British 
Dominions to receive protection in any other part of the British Dominions.” 
There is also a chapter on International Copyright. The appendix contains 
the text of the statutes now in force in the United Kingdom and the United 
stan, Ree the international conventions into which the former country has 
entered. 

Although the author believes that the branch of the law with which he is 
dealing is defective in form and substance, he refrains from discussing what 
changes ought to be made and confines himself to setting forth the statute law, 
stating concisely the principles of the most significant cases in which it has been 
interpreted, and indicating very briefly his own opinion on doubtful points. 
The law of England and of America is treated in separate parts of the book, — 
an arrangement which the author amply justifies by referring to the differences 
in the statutes of the two countries. A work constructed in any other way is 
perhaps likely to prove a treatise on the law of one country with partial and 
deceptive illustrations from the other. It is not so clear why, within each part, 
the statutory protection of authors is treated before their common law rights. 
Though the latter topic is of very subordinate importance and of no more 
ancient origin than the former, it may be doubted whether logically it should not 
be given priority in order of treatment. Owing to the perplexing diversities of 
the English statutes, they receive a much more extended and analytic discus- 
sion than is accorded the American law. The work, as a whole, is a clear and 
interesting treatment of a difficult subject and a useful guide in a very obscure 
department of the law. H. L. B. 


PROBATE Law. By M. D. Chatterton. 2 vols. Lansing: Robert Smith 
Printing Co. 1901. pp. lxxvii, 1-460; v, 461-1117. 8vo. 

Since the law and the procedure of the settlement of the estates of deceased 
persons are regulated largely by local statutes, it seems appropriate for an 
author to direct his attention primarily to the probate law of a particular state, 
provided he supplements and reinforces his exposition of the local law by frequent 
use of decisions rendered in other states. On the other hand, a general system 
of probate law has been developed, either entirely apart from statutes or merely by 
way of interpretation of statutory provisions, common to all jurisdictions. Con- 
sequently a general treatise used in conjunction with the statutes and the digests 
of any given state or edited with especial reference to the peculiar development 
of the law in that state, would perhaps satisfy all the needs of the profession. 

The author of the present volumes, equipped for his work by eight years’ ex- 
perience as a probate judge in Michigan, has followed the former method, 
devoting himself to an exposition of the probate law of that state. Michigan 
has largely copied the probate laws of Massachusetts, and her statutes have 
in turn been the basis of subsequent legislation in Iowa, Kansas, Minnesota, 
and Nebraska, and especially in Wisconsin. Constant references are therefore 
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made to decisions in these states, so that the work, though prepared principally 
for Michigan practitioners, may yet be of some service in these other jurisdic- 
tions. Frequently also, for completeness of treatment, cases in still other states 
are cited. The author has made much use of the leading text-books, but he 
might wisely have referred to the latest editions rather than, for example, to the 
tenth edition of Greenleaf or the ninth of Kent. The various topics treated are 
arranged in the order in which they become pertinent in the course of probate 
proceedings. An extensive table of cases and a minute index two hundred and 
fifty pages in length are included in the volumes. 

intended primarily for the use of active practitioners, the work confines 
itself to a statement of the law and deals but sparingly with its theory. By 
analysis of a vast number of decisions and by subsequent synthesis the author 
has produced a legal digest in literary form in which almost every sentence is 
supported by judicial authority. The reader may however occasionally feel that 
some A ayy ey are sustained only by dicta. The Michigan bar will 
undoubtedly find the work convenient for ready reference, and it will thus 
accomplish its evident purpose. 


THE GENERAL PRINCIPLES OF THE AMERICAN LAW OF THE SALE OF 
Goons, in the form of Rules with Comments and Illustrations, containin: 
also the English ‘* Sale of Goods Act.” Second edition. By Reuben M. 
Benjamin. Indianapolis and Kansas City: The Bowen-Merrill Company. 
IgoI. pp. x, 401. 8vo. 

This book — written by one whose name ae is the same as that 

of another well-known writer on the same subject — is designed to state in a 


series of brief propositions, without criticism or suggestion, the law of Sales as 
it stands to-day. The usefulness of a work so planned must obviously depend 
not only on its accuracy and completeness, but also on its convenience for 


reference and its full citation of cases discussing the limits and qualifications of 
rules expressed in general terms. These latter requirements are well satisfied 
by following closely the order of the English Sale of Goods Act and by a careful 
and exhaustive grouping of decisions under the different clauses of each rule. 
The satisfactory index will be especially helpful to practitioners in making the 
contents of the book readily available. 

The principal change made in the work by this second edition, apart from 
the insertion of recent cases, is the addition of a long chapter on “ The Sale 
of Goods under the Statute of Frauds.” The 17th section of the English 
Statute has been adopted in a ea of the states, and its importance is 
shown by the number of cases cited in the new chapter. Certain opportunities 
for further judicious enlargement, however, have been neglected. Mercantile 
Agents Acts are still disposed of in one sentence. The author’s close adher- 
ence to his method of concise and rigid formulation even in branches where 
the law is confused or still developing is scarcely to be commended. It is. 
somewhat misleading to have the law as to bills of lading stated with apparent 
certainty and completeness in a few inflexible rules. 


MORPHINISM AND NARCOMANIAS FROM OTHER DRu6Gs, their Etiology, Treat- 
ment, and Medico-Legal Relations. By T. D. Crothers. Philadelphia and 
London: W. B. Saunders & Company. 1902. pp. 351. 8vo. 

By far the greatest part of this very readable work is devoted to a discussion 
of morphinism and opium-taking. The author’s conclusion, reached as a result 
of long observation and experience, that these diseases are on the increase in 
consequence of the extreme nervous tension incident to modern life, is entitled 
to serious consideration by lawyers no less than by physicians. Dr. Crothers 
points out that the morphinist is always to a certain extent an irresponsible 
person. He maintains that the statement of a confirmed user of the drug is 
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seldom entirely trustworthy, for the reason that even the creations of his fancy 
seem to him objective realities. In support of this proposition he records many 
interesting cases that have come within his own observation. While the infor- 
mation contained in the book probably would not enable the lawyer to determine 
with certainty whether a witness or a testator in a given case were a morphinist, 
it might help him to observe characteristics which would put him on inquiry. 
The ao though written primarily for the physician, is thus not without its 
value to the lawyer, and continued research along this line cannot fail to be of 
service to the legal profession. 
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Voorhis & Company. 1902. pp. xlv, 832. 8vo. 

The first five volumes of this useful series have already been noticed in these 
pages, the fifth having been reviewed in 15 HARV. L. REv. at p. 244. This 
sixth volume, following the plan of the earlier numbers, — in convenient 
and attractive form nearly one hundred recent probate decisions representing 
impartially about thirty-five jurisdictions and selected primarily to record the 
enunciation or recognition of new principles or the novel application of old 
principles. Valuable editorial notes containing full citations of relevant cases 
are interspersed throughout the work. Both cases and notes are rendered easil 
accessible for reference by separate and complete indexes. The practical eff- 
ciency of the series would perhaps be materially increased if from time to time 
a single general index were issued covering the subject-matter of all the volumes 
that had then appeared. 
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Register, Vol. 41, N. S., Nos. 8, 9, 10, August, September, October, 1902. 
pp. 84. 8vo. 


THE ORIGIN OF MUNICIPAL INCORPORATION IN ENGLAND AND IN THE 
UniITED StaTEs. By Amasa M. Eaton. Reprinted from the Proceedings of 
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